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On September 9, 2013, Sorrento Therapeutics, Inc. (the “Company”) exercised its previously disclosed option to acquire 
IgDraSol, Inc. (“IgDraSol”). Pursuant to an Agreement and Plan of Merger dated September 9, 2013 (the “Agreement”), the 
Company issued 3,006,641 shares of its common stock to the stockholders of IgDraSol (the “Merger”). Pursuant to the Agreement, 
upon the achievement of certain regulatory milestones, the Company will be required to issue an additional 1,306,272 shares of 
common stock to former IgDraSol stockholders.  

The Merger closed concurrently with the execution and delivery of the Agreement.  

  

Reference is made to the disclosure set forth under Item 1.01 Entry into a Material Definitive Agreement of this Current 
Report on Form 8-K, which disclosure is incorporated herein by reference.  

  

Reference is made to the disclosure set forth under Item 1.01 Entry into a Material Definitive Agreement of this Current 
Report on Form 8-K, which disclosure is incorporated herein by reference.  

The issuances of the securities described in Item 1.01 were deemed to be exempt from registration under the Securities Act of 
1933, as amended (the “Securities Act”), in reliance upon Section 4(2) of the Securities Act (or Regulation D promulgated 
thereunder) as a transaction by an issuer not involving any public offering. Each recipient of securities: (i) represented that such 
recipient was an accredited investor under Rule 501 of Regulation D, or (ii) each recipient who was not an accredited investor, either 
alone or with a purchaser representative had such knowledge and experience in financial and business matters that they were capable 
of evaluating the merits and risks of the Merger, or we reasonably believed immediately prior to the closing of the Merger that such 
recipient comes within this description. In accordance with Rule 506, no more than 35 recipients of the securities were non-accredited 
investors.  

  

In connection with the Merger: (i) Dr. Vuong Trieu, the former Chief Executive Officer of IgDraSol, was appointed Chief 
Scientific Officer of Sorrento, (ii) George Uy, the former Chief Commercial Officer of IgDraSol, was appointed Chief Commercial 
Officer of Sorrento, and (iii) the board of directors of the Company was reconstituted to include two additional directors, Dr. Trieu 
and Mr. Jaisim Shah.  

Dr. Vuong Trieu, Director and Chief Scientific Officer  

Vuong Trieu, Ph.D., age 50, has been involved in drug discovery and development for over 20 years, including his 
contributions as co-inventor of Abraxane®. Dr. Trieu has broad drug discovery and development experience having directly supported 
seven drug candidates from preclinical to clinical to commercialization, as well as broad regulatory experience across various 
territories: US, EMEA, KIKO, and others. Previously, Dr. Trieu was Sr. Director of Pharmacology/Biology at Abraxis 
Bioscience/Celgene and led  
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the drug discovery and preclinical development as well as pharmacokinetic and biomarker programs supporting Abraxis pipeline and 
its commercial product Abraxane®. There, Dr. Trieu led the preclinical, clinical and PK/biomarker development of Abraxane®, and 
was the co-inventor of the intellectual property covering Abraxane®. Previously, Dr. Trieu held positions at Genetic Therapy/Sandoz 
(leading the adenoviral gene therapy program against atherosclerosis), Applied Molecular Evolution (AME)/Lily (leading the 
expression, purification, and preclinical testing of mAb therapeutics) and Parker Hughes Center (Director of Cardiovascular Biology 
program that evaluated a series of small molecules and biologics against preclinical models of atherosclerosis, dyslipidemia, stroke, 
ALS, and restenosis).  

Dr. Trieu has 34 peer-reviewed scientific articles and 30 patents and patent applications, and is also an active member of 
various professional societies including Endocrine Society, ASCO, and AACR. Dr. Trieu completed postdoctoral training at 
University of Chicago’s pediatric transplantation unit and Oklahoma Medical Research Foundation lipoprotein department. Dr. Trieu 
obtained his doctorate in Microbiology/Molecular Biology from the University of Oklahoma in 1989.  

Mr. Jaisim Shah, Director  

Jaisim Shah, age 53, has more than 25 years of global biopharma experience including over 15 years in senior management 
leading business development, commercial operations, investor relations, marketing and medical affairs. Mr. Shah currently serves as 
the Chief Executive Officer and board member at Semnur Pharmaceuticals. Prior to Semnur, Mr. Shah was a consultant to several 
businesses, including Sorrento Therapeutics, and was the Chief Business Officer of Elevation Pharmaceuticals, where Mr. Shah led a 
successful sale of Elevation to Sunovion in September 2012. Prior to Elevation, Mr. Shah was president of Zelos Therapeutics, where 
Mr. Shah focused on financing and business development. Prior to Zelos, Mr. Shah was the Senior Vice President and Chief Business 
Officer at CytRx, a biopharmaceutical company. Previously, Mr. Shah was Chief Business Officer at Facet Biotech and PDL 
BioPharma where he completed numerous licensing/partnering and strategic transactions with pharmaceutical and biotech companies. 
Prior to PDL, Mr. Shah was at Bristol-Myers Squibb, most recently as Vice President of Global Marketing where he received the 
“Presidents Award” for completing one of the most significant collaborations in the company’s history. Previously, Mr. Shah was at 
F. Hoffman-La Roche in international marketing and was global business leader for corporate alliances with Genentech and Idec. 
Mr. Shah holds an MA in Economics from the University of Akron and an MBA from Oklahoma University.  

Mr. George Uy, Chief Commercial Officer  

George Uy, age 57, has been responsible for the planning and launch of several successful drugs over the past 30 years. 
Prior to joining IgDraSol, Mr. Uy was Vice President of Commercial Operations at Spectrum Pharmaceuticals. Mr. Uy helped 
transition Spectrum from development to commercialization, built the commercial organization and launched two successful 
oncology drugs. In 2003, Mr. Uy was hired as one of the first employees at Abraxis Bioscience to launch a breast cancer drug, 
Abraxane® (nab-paclitaxel). Abraxane® achieved sales exceeding $100 million in its first year. Mr. Uy started his career with Roche 
as a pharmaceutical sales representative, and later assumed senior executive positions responsible for the successful launch of several 
pharmaceutical products. Mr. Uy later relocated to Roche Basel in Switzerland as International Product Manager for Roferon-A®. 
Mr. Uy established the commercial operations for Roche Shanghai, where he grew China sales significantly and launched several 
products. He later relocated to the US and was responsible for launching Xeloda® (capecitabine), an oral chemotherapy drug for 
breast and colorectal cancer. Mr. Uy received his B.A. in Medical Technology from the Cebu Institute of Medicine.  



Effective upon the Merger closing, we entered into employment agreements (the “Employment Agreements”) with each of 
Dr. Trieu and Mr. Uy pursuant to which they are employed as our Chief Scientific Officer and Chief Commercial Officer, 
respectively. Each Employment Agreement is for a term of two years from the Merger closing (the “Term”). Under their respective 
Employment Agreements, Dr. Trieu will receive an annual salary of $250,000, Mr. Uy will receive an annual salary of $175,000, and 
each will be eligible to participate in any cash-bonus program and equity award plan of the Company in such amounts as our board of 
directors or any applicable committee thereof shall determine in its sole discretion. The annual bonus payable under the annual 
incentive program will be based on the achievement of individual and Company performance goals to be determined in good faith by 
the Board or an authorized committee of the Board.  

The Company has the right to terminate each of Dr. Trieu’s and Mr. Uy’s employment at any time with or without “cause” 
or upon their death or disability (each as defined in the their respective Employment Agreements). Dr. Trieu and Mr. Uy may resign 
with or without “good reason” (as defined in their respective Employment Agreements) upon 30 days’ written notice. Under such 
circumstances, Dr. Trieu and Mr. Uy will be entitled to receive any accrued but unpaid base salary as of the date of termination or 
resignation, any expenses owed to him and any amount accrued and arising from his participation in, or vested benefits accrued 
under, any employee benefit plans, programs or arrangements.  

The Employment Agreements for Dr. Trieu and Mr. Uy also include provisions regarding severance. If Dr. Trieu or 
Mr. Uy is terminated without cause or resigns for good reason, he will also be entitled to 12 months of his then-applicable base salary 
paid in a lump sum and 12 months of health care benefits continuation at the Company’s expense. If Dr. Trieu or Mr. Uy is 
terminated by the Company for cause or resigns without good reason, he shall not be entitled to further compensation. He shall have 
no obligation to seek other employment and any income so earned shall not reduce the foregoing amounts.  

The Employment Agreements also contain standard confidentiality, non-competition and non-solicitation covenants.  

The foregoing description of the Employment Agreements does not purport to be complete and is qualified in its entirety 
by the Trieu Employment Agreement and Uy Employment Agreement, a copy of which the Company intends to file with its 
Quarterly Report on Form 10-Q for the quarter ending September 30, 2013.  

  

On September 10, 2013, the Company issued a press release regarding the completion of the acquisition of IgDraSol. A 
copy of the press release is attached hereto as Exhibit 99.1. In addition, on September 10, 2013, the Company issued a press release 
regarding securing an option to obtain an exclusive license for the worldwide rights to Biomiga Diagnostics’ proprietary therapeutic 
drug monitoring (TDM) device for paclitaxel products. A copy of the press release is attached hereto as Exhibit 99.2.  

In addition, the Company intends to conduct meetings with third parties in which its corporate slide presentation will be 
presented. The Company’s presentation is furnished as Exhibit 99.3 to this Current Report on Form 8-K and is incorporated herein by 
reference.  

The information in this Item 7.01, including the exhibits, shall not be deemed “filed” for purposes of Section 18 of the 
Securities Exchange Act of 1933, as amended, or otherwise subject to the liabilities of that section. 

Item 7.01 Regulation FD Disclosure. 



Financial statements and pro forma financial statements of IgDraSol as of and for the period ended June 30, 2013 shall be 
filed on an amendment to this form within 74 days of this filing.  
  

SIGNATURE  

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on 
its behalf by the undersigned hereunto duly authorized.  

Dated: September 10, 2013  
  

Item 9.01 Financial Statements and Exhibits. 

Exhibit
No.   Description

2.1   Agreement and Plan of Merger between Sorrento Therapeutics, Inc. and IgDraSol, Inc. dated September 9, 2013.*

99.1   Press release dated September 10, 2013.

99.2   Press release dated September 10, 2013.

99.3   Sorrento Therapeutics, Inc. Corporate Presentation.
 
* Sorrento hereby undertakes to furnish supplementally a copy of any omitted schedule or exhibit to such agreement to the U.S. 

Securities and Exchange Commission upon request. 

SORRENTO THERAPEUTICS, INC.

By: /s/ Richard Vincent 
Name: Richard Vincent
Title: Chief Financial Officer and Secretary
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AGREEMENT OF MERGER  

among:  

SORRENTO THERAPEUTICS, INC.,  
a Delaware corporation;  

STI MERGER SUB, INC.,  
a Delaware corporation;  

IGDRASOL, INC.,  
a Delaware corporation;  

the stockholders of IgDraSol, Inc.;  

and  

VUONG TRIEU,  
as the Stockholders’ Agent.  

  

Dated as of September 9, 2013  
  

  
  



AGREEMENT AND PLAN OF MERGER 

THIS AGREEMENT AND PLAN OF MERGER (“Agreement”) is made and entered into as of September 9, 2013, by and among: 
Sorrento Therapeutics, Inc., a Delaware corporation (“Parent”); STI Merger Sub, Inc., a Delaware corporation and a wholly owned 
subsidiary of Parent (“Merger Sub”); IgDraSol, Inc., a Delaware corporation (the “Company”); Vuong Trieu as the Stockholders’ 
Agent and all the stockholders of the Company (each a “Stockholder”). Certain other capitalized terms used in this Agreement are 
defined in Exhibit A.  

RECITALS  

A. This Agreement is being entered into in connection with that certain Option Agreement dated as of March 6, 2013 between 
Parent and the Company (the “Option Agreement”).  

B. Parent, Merger Sub and the Company intend to effect a merger of Merger Sub with and into the Company (the “Merger”) in 
accordance with this Agreement and the Delaware General Corporation Law and, to the extent applicable, the California General 
Corporation Law (the “CGCL”). Upon consummation of the Merger, Merger Sub will cease to exist, and the Company will become a 
wholly owned subsidiary of Parent.  

C. This Agreement has been approved by the respective boards of directors of Parent, Merger Sub and the Company. The 
respective boards of directors of Merger Sub and the Company have each determined that the Merger is advisable and in the best 
interests of their respective stockholders, and such boards of directors have approved the Merger, upon the terms and subject to the 
conditions set forth in this Agreement. The board of directors of Parent determined that the issuance of shares of Parent pursuant to 
this Agreement is advisable and in the best interests of its stockholders, and have approved the transactions contemplated by this 
Agreement, upon the terms and subject to the conditions set forth in this Agreement.  

D. Certain holders of capital stock of the Company (collectively, the “Key Stockholders”) have previously executed and 
delivered to Parent voting agreements (“Voting Agreements”) of even date herewith substantially in the form of Exhibit B.  

AGREEMENT  

The parties to this Agreement intending to be legally bound hereby agree as follows:  
  

1.1 Merger of Merger Sub into the Company. Upon the terms and subject to the conditions set forth in this Agreement, at the 
Effective Time (as defined in Section 1.3), Merger Sub shall be merged with and into the Company, and the separate existence of 
Merger Sub shall  

1. DESCRIPTION OF TRANSACTION 



cease. The Company will continue as the surviving corporation in the Merger (the “Surviving Corporation”).  

1.2 Effect of the Merger. The Merger shall have the effects set forth in this Agreement and in the applicable provisions of the 
Delaware General Corporation Law (“DGCL”).  

1.3 Closing; Effective Time. The consummation of the transactions contemplated by this Agreement (the “Closing”) shall take 
place at the offices of Cooley LLP (“Cooley”), 3175 Hanover Street, Palo Alto, California 94304 at 10:00 a.m. on a date to be 
designated by Parent as soon as practicable, but no later than five (5) business days following satisfaction or waiver of the conditions 
set forth in Sections 7 and 8 herein. (The date on which the Closing actually takes place is referred to in this Agreement as the 
“Closing Date.”) Contemporaneously with or as promptly as practicable after the Closing, a properly executed certificate of merger 
conforming to the requirements of the Delaware General Corporation Law shall be filed with the Secretary of State of the State of 
Delaware. The Merger shall become effective at the time such certificate of merger is filed with the Secretary of State of the State of 
Delaware (the “Effective Time”).  

1.4 Certificate of Incorporation and Bylaws; Directors and Officers. Unless otherwise determined by Parent and the 
Company prior to the Effective Time:  

(a) the certificate of incorporation of the Surviving Corporation shall be amended and restated as of the Effective Time to 
conform to the certificate of incorporation of Merger Sub as in effect immediately prior to the Effective Time (except that the name of 
the Surviving Corporation shall be such name as Parent may designate);  

(b) the bylaws of the Surviving Corporation shall be amended and restated as of the Effective Time to conform to the 
bylaws of Merger Sub as in effect immediately prior to the Effective Time; and  

(c) the directors and officers of the Surviving Corporation immediately after the Effective Time shall be the individuals 
who are the directors and officers of Merger Sub immediately prior to the Effective Time, together with such additional individuals as 
Parent may designate.  

1.5 Intentionally Omitted.  

1.6 Conversion of Shares; Distributions. Subject to Sections 1.9, 1.10, 1.12 and 1.16, at the Effective Time, by virtue of the 
Merger and without any further action on the part of Parent, Merger Sub, the Company or any stockholder of the Company:  

(a) each share of common stock, $0.0001 par value per share, of the Company (“Company Common Stock”) outstanding 
immediately prior to the Effective Time shall be canceled and automatically converted into the right to receive, within ten (10) days 
after the Effective Time, shares of Parent Common Stock (in accordance with Section 1.10(a)) and the distribution allocation (in 
accordance with Exhibit C and the  
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Merger Consideration Certificate) and, at such time and only to the extent earned and distributable to the Merger Stockholders 
pursuant and, subject to the provisions of Section 1.10, a Pro Rata Portion of the Milestone Consideration, payable in shares of Parent 
Common Stock as provided in Section 1.10; and  

(b) each share of the common stock (par value $0.0001 per share) of Merger Sub outstanding immediately prior to the 
Effective Time shall be converted into one share of common stock of the Surviving Corporation.  

1.7 Stock Options. Prior to the Closing and subject to Section 1.10, each Company Option that is outstanding and unexercised 
immediately prior to the Closing shall be cancelled and of no further effect. For clarity, this Section 1.7 shall not affect any previously 
vested and exercised or repurchased Company Options, and in any event shall not affect any commitments to pay the Pro Rata Portion 
of the Milestone Consideration payable as provided in Section 1.10.  

1.8 Company Warrants. Subject to Sections 1.10, 1.12 and 1.16, prior to the Closing, each warrant to purchase Shares (each a 
“Company Warrant”) that is outstanding and unexercised immediately prior to the Closing shall be cancelled and of no further effect. 
For clarity, this Section 1.8 shall not affect any commitments to pay the Pro Rata Portion of the Milestone Consideration, payable as 
provided in Section 1.10.  

1.9 Restricted Stock. At the Effective Time and subject to Section 1.10, each share of Company Capital Stock that is issued and 
outstanding immediately prior to the Effective Time and subject a right of repurchase by the Company (each a “Restricted Company 
Share”) shall become fully vested immediately prior to the Effective Time.  

1.10 Equity Merger Consideration.  

(a) Exchange Upon Signing. Subject to Section 1.12, within ten (10) days after the Effective Time, the Parent shall deliver 
to the Stockholders’ Agent a total of 3,006,641 shares of Parent Common Stock for distribution to the Merger Stockholders in 
accordance with the distribution allocation set forth in Sections 1.6, 1.7 and 1.8, Exhibit C and the Merger Consideration Certificate;  

(b) Development Milestone. Subject to Section 1.12, within thirty (30) days after the first occurrence of a Development 
Milestone (as defined below), Parent shall provide written notice thereof to the Stockholders’ Agent and shall deliver to the 
Stockholders’ Agent that number of shares of Parent Common Stock equal to the Milestone Consideration for distribution to the 
parties entitled to receive a Pro Rata Portion of the Milestone Consideration payable as set forth in Exhibit C and the Merger 
Consideration Certificate a total of 1,306,272 shares of Parent Common Stock (the “NDA Submission Payment”) in consideration for 
(i) the FDA acceptance of the first new drug application (“NDA”) submission by the Company, and/or (ii) entry into a license 
agreement with a third party for the development and/or commercialization of the Lead Product (each a “Development Milestone”). 
For clarity, a “license agreement” shall refer to any license, co-development, commercialization or other collaboration, whether 
designated as  
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a license or otherwise, but shall not include agreements with third party vendors or contractors (eg, third party manufacturers) 
providing services to the Parent.  

(c) Delivery of Contingent Merger Consideration. In the event that that the Development Milestone becomes payable as 
provided in Sections 1.6, 1.7 and 1.8 and in accordance with Exhibit C, Parent shall, within the time period specified in Section 1.10
(b), deliver to the Stockholders’ Agent for distribution to such parties the total of 1,306,272 shares of Parent Common Stock equal to 
the applicable Milestone Consideration earned. The Stockholders’ Agent shall promptly deliver all applicable Milestone 
Consideration to the parties entitled to a distribution as set forth in Exhibit C who have complied with Section 1.12, the Pro Rata 
Portion of Milestone Consideration in accordance with the distribution allocation set forth in Sections 1.6, 1.7 and 1.8, Exhibit C and 
the Merger Consideration Certificate.  

1.11 Closing of the Company’s Transfer Books. At the Effective Time, holders of certificates representing shares of the 
Company Capital Stock that were outstanding immediately prior to the Effective Time shall cease to have any rights as stockholders 
of the Company, and the stock transfer books of the Company shall be closed with respect to all shares of such capital stock 
outstanding immediately prior to the Effective Time. No further transfer of any such shares of the Company Capital Stock shall be 
made on such stock transfer books after the Effective Time. If, after the Effective Time, a valid certificate previously representing any 
of such shares of the Company Capital Stock (a “Company Stock Certificate”) is presented to the Surviving Corporation or Parent, 
such Company Stock Certificate shall be canceled and shall be exchanged as provided in Section 1.12.  

1.12 Exchange of Certificates; Holdback Fund.  

(a) Promptly following the Effective Time, Parent shall reserve for issuance in accordance with Sections 1.6, 1.7 and 1.8 
the aggregate number of shares of Parent Common Stock issuable upon achievement of the Development Milestone. Within ten 
(10) business days following the Effective Time, Parent will send or cause to be sent to the holders of Company Stock Certificates 
previously representing shares of Company Capital Stock: (A) a letter of transmittal in customary form and containing such 
provisions as Parent may reasonably specify, and (B) instructions for use in effecting the surrender of Company Stock Certificates in 
exchange for certificates representing Parent Common Stock.  

(b) Upon surrender of a Company Stock Certificate to Parent by a Company stockholder that does not perfect its appraisal 
rights and is otherwise entitled to receive shares of Parent Common Stock pursuant to Sections 1.6, 1.7, and 1.8 (a “Merger 
Stockholder”) for exchange, together with a duly executed letter of transmittal and such other documents as may be reasonably 
required by Parent, Parent shall cause to be delivered to such Merger Stockholder a receipt and acknowledgement of the Parent’s 
obligation to deliver the Merger Consideration that such Merger Stockholder has the right to receive pursuant to the provisions of 
Sections 1.6, 1.7, and 1.8.  

(c) Upon the execution of this Agreement, the Parent shall holdback from the consideration otherwise payable to the 
Stockholders’ Agent, the Holdback Shares as security to the Parent Indemnitees’ rights to indemnification, compensation and 
reimbursement under this  
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Agreement (the “Holdback Fund”). The Holdback Fund shall solely be comprised of the Parent Common Stock payable to Vuong 
Trieu. Parent may retain the Holdback Fund as consideration for the Parent Indemnitee’s right for indemnification, compensation or 
reimbursement in connection with this Agreement as provided in Section 10.  

(d) In the event any Company Stock Certificate representing shares of Company Capital Stock converted in connection 
with the Merger pursuant to Section 1.6(a) shall have been lost, stolen or destroyed, Parent may, in its discretion and as a condition 
precedent to the payment of any Merger Consideration with respect to the shares of Company Capital Stock previously represented by 
such Company Stock Certificate, require the owner of such lost, stolen or destroyed Company Stock Certificate to provide an 
appropriate affidavit and to deliver a bond (in such amount, form and with such surety as Parent may reasonably direct) as indemnity 
against any claim that may be made against the Parent, the Surviving Corporation or any affiliated party with respect to such 
Company Stock Certificate.  

(e) No dividends or other distributions declared or made with respect to Parent Common Stock with a record date after the 
Effective Time shall be paid to the holder of any unsurrendered Company Stock Certificate with respect to the shares of Company 
Capital Stock represented thereby, until such holder surrenders such Company Stock Certificate, as applicable, in accordance with 
this Section 1.12 (at which time such holder shall be entitled to receive all such dividends and distributions).  

(f) No fractional shares of Parent Common Stock shall be issued in connection with the Merger, and no certificates for any 
such fractional shares shall be issued. In lieu of such fractional shares, any holder of shares of Company Capital Stock who would 
otherwise be entitled to receive a fraction of a share of Parent Common Stock (after aggregating all fractional shares of Parent 
Common Stock issuable to such holder), shall receive, upon surrender of such holder’s Company Stock Certificate(s), one share of 
Parent Common Stock.  

(g) The shares of Parent Common Stock to be issued in the Merger shall be characterized as “restricted securities” for 
purposes of Rule 144 under the Securities Act of 1933, as amended (the “Securities Act”), and each certificate representing any such 
shares shall, until such time that the shares are not so restricted under the Securities Act, bear a legend identical or similar in effect to 
the following legend (together with any other legend or legends required by applicable state securities laws or otherwise, if any):  

“THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES 
ACT OF 1933 (THE “ACT”) AND MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED, ASSIGNED, 
PLEDGED OR HYPOTHECATED UNLESS REGISTERED UNDER THE ACT OR UNLESS AN EXEMPTION FROM THE
REGISTRATION REQUIREMENTS OF THE ACT IS AVAILABLE.”  

(h) Parent and the Surviving Corporation shall be entitled to deduct and withhold from any consideration payable or 
otherwise deliverable to any holder or former holder of capital stock of the Company pursuant to this Agreement such amounts as 
Parent or the Surviving Corporation may be required to deduct or withhold therefrom under the Code or under  
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any provision of state, local or foreign tax law. To the extent such amounts are so deducted or withheld, such amounts shall be treated 
for all purposes under this Agreement as having been paid to the Person to whom such amounts would otherwise have been paid.  

(i) Neither Parent nor the Surviving Corporation shall be liable to any holder or former holder of Company Capital Stock 
for any shares of Parent Common Stock (or dividends or distributions with respect thereto), or for any cash amounts, delivered to any 
public official pursuant to any applicable abandoned property, escheat or similar law.  

1.13 Piggy-Back Registration Rights.  

(a) Notice of Piggyback Registration and Inclusion of Registrable Securities. Subject to the terms of this Agreement, in the 
event the Parent decides to Register for resale on Form S-1 or Form S-3 (or any successor forms thereto) shares of Parent Common 
Stock, the Parent will: (i) promptly give the Stockholders’ Agent written notice thereof (which shall include a list of the jurisdictions 
in which the Parent intends to attempt to qualify such securities under the applicable Blue Sky or other state securities laws) and 
(ii) include in such Registration (and any related qualification under Blue Sky laws or other compliance) all the Registrable Securities 
specified in a written request delivered to the Parent by any recipient of Merger Consideration pursuant to this Agreement within 
fifteen (15) days after delivery of such written notice from the Parent.  

(b) Notice of Underwriting in Piggyback Registration. If a Registration is for a Registered public offering involving an 
underwriting in which any other holders of Parent Common Stock will sell shares to the underwriter, the Parent shall so advise the 
Stockholders’ Agent by written notice (which shall include a list of the jurisdictions in which the Parent intends to attempt to qualify 
such securities under the applicable Blue Sky or other state securities laws). In such event the holder of the Parent Common Stock 
may participate in the underwritten offering subject to Registration to the extent provided in this Section 1.13 solely to the extent any 
such holders distributing their securities through such underwriting enter into an underwriting agreement with the underwriter 
selected by the Parent (the “Underwriter’s Representative”) for such offering. The holders of Parent Common Stock received as 
Merger Consideration shall have no right to participate in the selection of the underwriters for an offering pursuant to this 
Section 1.13.  

(c) Marketing Limitation in Piggyback Registration. In the event the Underwriter’s Representative advises the recipients of 
Merger Consideration seeking Registration of Registrable Securities pursuant to Section 1.13(b) in writing that market factors 
(including, without limitation, the aggregate number of shares of Parent Common Stock requested to be Registered, the general 
condition of the market, and the status of the persons proposing to sell securities pursuant to the Registration) require a limitation of 
the number of shares to be underwritten, the Underwriter’s Representative (subject to the allocation priority set forth in Section 1.13
(d)) may exclude some or all Registrable Securities from such Registration and underwriting.  

(d) Allocation of Shares in Piggyback Registration. In the event that the Underwriter’s Representative limits the number of 
shares to be included in a Registration  
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pursuant to Section 1.13(c), the number of shares to be included in such Registration shall be allocated (subject to Section 1.13(c)) in 
the following manner: The number of shares, if any, that may be included in the Registration and underwriting by selling stockholders 
shall be allocated among all the Persons holding Parent Common Stock participating in such underwritten offering, in proportion, as 
nearly as practicable, to the respective amounts of securities (including Registrable Securities) which such Persons request inclusion 
in such Registration. No Registrable Securities or other securities excluded from the underwriting by reason of this Section 1.13(d) 
shall be included in the Registration Statement. To facilitate the allocation of shares in accordance with the above provisions, the 
Parent or the Underwriter’s Representative may round the number of shares allocated to any Person to the nearest one hundred 
(100) shares.  

(e) Withdrawal in Piggyback Registration. If any Person disapproves of the terms of any such underwriting, he, she or it 
may elect to withdraw therefrom by written notice to the Parent and the underwriter delivered at least seven (7) days prior to the 
effective date of the Registration Statement. Any Registrable Securities or other securities excluded or withdrawn from such 
underwriting shall be withdrawn from such Registration.  

(f) Blue Sky in Piggyback Registration. In the event of any Registration of Registrable Securities pursuant to this 
Section 1.13, the Parent will use commercially reasonable efforts to Register and qualify the securities covered by the Registration 
Statement under such other securities or Blue Sky laws of such jurisdictions as shall be reasonably appropriate for the distribution of 
such securities; provided, however, that (i) the Parent shall not be required to qualify to do business or to file a general consent to 
service of process in any such states or jurisdictions, and (ii) notwithstanding anything in this Agreement to the contrary, in the event 
any jurisdiction in which the securities shall be qualified imposes a non-waivable requirement that expenses incurred in connection 
with the qualification of the securities be borne by selling stockholders, such expenses shall be payable pro rata by selling 
stockholders.  

1.14 Registration Procedures. In the case of each registration, qualification or compliance effected by the Parent pursuant to 
Section 1.13, the following will apply:  

(a) All Selling Expenses relating to securities held by stockholders and being sold in any Registration shall be borne by the 
respective holders of such securities Registered pro rata on the basis of the number of shares registered.  

(b) Parent shall keep each recipient of Merger Consideration whose Registrable Securities are included in any Registration 
pursuant to Section 1.13 advised as to the initiation and completion of such Registration. At its expense, the Parent will: (i) use its 
commercially reasonable efforts to keep any Section 1.13(a) Registration effective for a period of one hundred twenty (120) days or 
until the Person or Persons have completed the distribution described in the Registration Statement relating thereto, whichever first 
occurs; and (ii) furnish such number of prospectuses (including preliminary prospectuses) in conformity with the Securities Act and 
such other documents as such Person or Persons from time to time may reasonably request. With respect to clause (i) of the preceding 
sentence, the Parent may at any time upon written notice to the participating Persons delay the filing or effectiveness of any 
registration statement or suspend the use or effectiveness of any registration statement (and such  
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Persons hereby agree not to offer or sell any Registrable Securities pursuant to such registration statement during such time) if the 
Parent reasonably believes that the Parent may, in the absence of such delay or suspension hereunder, be required under state or 
federal securities laws to disclose its earnings report or any other corporate development, the disclosure of which could reasonably be 
expected to have an adverse effect upon the Parent, its stockholders, a potentially significant transaction or event involving the Parent, 
or any negotiations, discussions, or proposals directly relating thereto.  

(c) Prepare and file with the SEC such amendments and supplements to such registration statement and the prospectus used 
in connection with such registration statements as may be necessary to comply with the provisions of the Securities Act with respect 
to the disposition of all securities covered by such registration statement for the periods specified in Section 1.13(b).  

(d) In the event of any underwritten public offering, enter into and perform its obligations under an underwriting 
agreement, in usual and customary form, with the managing underwriter of such offering. Each recipient of Merger Consideration 
participating in such underwriting shall also enter into and perform its obligations under such an agreement.  

(e) It shall be a condition precedent of the Parent’s obligations under Sections 1.13 and 1.14 of this Agreement that each 
recipient of Merger Consideration holding Registrable Securities to be included in any Registration furnish to the Parent such 
information regarding such Person and the distribution proposed by such Person as the Parent may reasonably request.  

1.15 Termination of Registration Rights. The Registration rights set forth in Sections 1.13 and 1.14 shall terminate upon the 
earlier of (a) five (5) years after the date hereof or (b) when such recipient of Parent Common Stock is entitled to sell all of such 
Person’s Registrable Securities without volume restriction pursuant to Rule 144.  

1.16 Appraisal Rights.  

(a) Effect on Dissenting Shares. Notwithstanding any provisions of this Agreement to the contrary, shares of Company 
Capital Stock held by a holder who has demanded and perfected such demand for appraisal of such holder’s shares of Company 
Capital Stock in accordance with Section 262 of the DGCL and/or, if applicable by virtue of Section 2115 of the CGCL, Chapter 13 
of the CGCL, and as of the Closing has neither effectively withdrawn nor lost such holder’s right to such appraisal (the “Dissenting 
Shares”) shall not be converted into the applicable Merger Consideration, but shall be entitled to only such rights as are granted by the 
DGCL or the CGCL. Parent shall be entitled to retain any Merger Consideration not paid on account of such Dissenting Shares 
pending resolution of the claims of such holders, and the Non-Dissenting Stockholders shall not be entitled to any portion thereof.  

(b) Loss of Dissenting Share Status. Notwithstanding the provisions of Section 1.10, if any holder of shares of Company 
Capital Stock who demands appraisal of such holder’s shares under the DGCL or the CGCL, as applicable, shall effectively withdraw 
or lose (through the failure to perfect or otherwise) such holder’s right to appraisal, then as of the  
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Closing or the occurrence of such event, whichever later occurs, such holder’s shares of Company Capital Stock shall automatically 
be converted into the right to receive the applicable Merger Consideration, if any, without interest thereon, promptly following the 
surrender of the certificate or certificates representing such shares of Company Capital Stock.  

(c) Notice of Dissenting Shares. The Company shall give Parent: (i) prompt notice of any demands for appraisal of shares 
of Company Capital Stock received by the Company, withdrawals of any demands, and any other instruments served pursuant to the 
DGCL or the CGCL, as applicable, and received by the Company; and (ii) the opportunity to direct all negotiations and proceedings 
with respect to any such demands for appraisal. The Company shall not, except with the prior written consent of Parent, make any 
payment with respect to any demands for appraisal of shares of Company Capital Stock or offer to settle any such demands other than 
by operation of law or pursuant to a final order of a court of competent jurisdiction.  

1.17 Further Action. If, at any time after the Effective Time, any further action is determined by Parent to be necessary or 
desirable to carry out the purposes of this Agreement or to vest the Surviving Corporation or Parent with full right, title and 
possession of and to all rights and property of Merger Sub and the Company, the officers and directors of the Surviving Corporation 
and Parent shall be fully authorized (in the name of Merger Sub, in the name of the Company and otherwise) to take such lawful and 
necessary action.  

  

The Company represents and warrants, to and for the benefit of the Parent Indemnitees as follows, except as set forth in the 
Company Disclosure Schedule:  

2.1 Due Organization; Etc.  

(a) The Company is a corporation duly organized, validly existing and in good standing under the laws of the state of 
Delaware. The Company has all necessary power and authority: (i) to conduct its business in the manner in which its business is 
currently being conducted; (ii) to own and use its assets in the manner in which its assets are currently owned and used; and (iii) to 
perform its obligations in all material respects under all Company Contracts.  

(b) The Company is qualified to do business in California and is not and has never been required to be qualified, 
authorized, registered or licensed to do business as a foreign corporation in any other jurisdiction, except where the failure to do so 
would not have a Company Material Adverse Effect. The Company has never conducted any business under or otherwise used, for 
any purpose or in any jurisdiction, any fictitious name, assumed name, trade name or other name other than the name under which the 
Company is currently incorporated.  

(c) Part 2.1(c) of the Company Disclosure Schedule accurately sets forth (i) the names of the members of the board of 
directors of the Company, (ii) the names of the members of each committee of the board of directors of the Company, and (iii) the 
names and titles of the officers of the Company.  
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(d) Neither the Company nor any of its stockholders has ever approved, or commenced any proceeding or made any 
election contemplating, the dissolution or liquidation of the Company or the winding up or cessation of the Company’s business or 
affairs. The Company has not, and to the Company’s Knowledge, no other party has, applied for bankruptcy or judicial composition 
proceedings concerning the Company.  

(e) The Company does not own any controlling interest in any Entity, and the Company has never owned, beneficially or 
otherwise, any shares or other securities of, or any direct or indirect equity interest in, any Entity. The Company has not agreed to 
make and is not obligated to make any future investment in or capital contribution to any Entity. The Company has not guaranteed 
and is not responsible or liable for any obligation of any Entity in which it owns or has owned any equity interest. The Company does 
not have any subsidiaries.  

2.2 Certificate of Incorporation and Bylaws; Records.  

(a) The Company has delivered to Parent accurate and complete copies as of the date of this Agreement of: (i) the 
certificate of incorporation and bylaws (or similar organizational documents) of the Company, including all amendments thereto; 
(ii) the stock records of the Company; and (iii) the minutes and other records of the meetings and other proceedings (including any 
actions taken by written consent or otherwise without a meeting) of the stockholders of the Company, the board of directors of the 
Company and all committees of the board of directors of the Company. Except as set forth in Part 2.2(a) of the Company Disclosure 
Schedule, there have been no formal meetings or other proceedings of the stockholders of the Company, the board of directors of the 
Company or any committee of the board of directors of the Company that are not fully reflected in such minutes or other records.  

(b) There has not been any violation of any of the provisions of the certificate of incorporation or bylaws of the Company, 
and the Company has not taken any action that is inconsistent in any material respect with any resolution adopted by the Company’s 
stockholders, the Company’s board of directors or any committee of the Company’s board of directors.  

(c) Except as set forth in Part 2.2(c) of the Company Disclosure Schedule, the books of account, stock records, minute 
books and other records of the Company are accurate, up-to-date and complete in all material respects, and have been maintained in 
accordance with prudent business practices.  

2.3 Capitalization, Etc.  

(a) The authorized capital stock of the Company consists of 10,000,000 shares of Company Common Stock, of which 
4,634,325 shares have been issued and are outstanding as of the date of this Agreement. All of the outstanding shares of Company 
Common Stock have been duly authorized and validly issued, and are fully paid and non-assessable, and, except as set forth on Part 
2.3(a) of the Company Disclosure Schedule, none of such shares is subject to any repurchase option, forfeiture provision or restriction 
on transfer (other than restrictions on transfer imposed by virtue of applicable federal and state securities laws). Part 2.3(a) of the 
Company Disclosure Schedule accurately states the ownership of the Company Capital Stock immediately prior to Closing.  
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(b) The Company has reserved (i) 1,000,000 shares of Company Common Stock for issuance under the Company’s Stock 
Plan, of which options to purchase 575,699 shares have been approved to be issued by the board of directors of the Company. Part 2.3
(b)(1) of the Company Disclosure Schedule accurately sets forth, with respect to each Company Option that is outstanding as of the 
date of this Agreement: (i) the name of the holder of such Company Option; (ii) the total number of shares of Company Common 
Stock that are subject to such Company Option and the number of shares of Company Common Stock with respect to which such 
Company Option is immediately exercisable; (iii) the date on which such Company Option was granted and the term of such 
Company Option; (iv) the exercise price per share of Company Common Stock purchasable under such Company Option; and 
(v) whether such Company Option is an “incentive stock option” as defined in Section 422 of the Code or subject to Section 409A of 
the Code. Each grant of a Company Option was duly authorized no later than the date on which the grant of such Company Option 
was by its terms to be effective (the “Grant Date”) by all necessary corporate action, including, as applicable, approval by the board 
of directors of the Company (or a duly constituted and authorized committee thereof) and any required shareholder approval by the 
necessary number of votes or written consents, and the award agreement governing such grant (if any) was duly executed and 
delivered by each party thereto, each such grant was made in accordance with the terms of the applicable compensation plan or 
arrangement of the Company and all other applicable Legal Requirements, the per share exercise price of each Company Option was 
equal to the fair market value of a share of Company Common Stock on the applicable Grant Date and each such grant was properly 
accounted for in accordance with GAAP in the financial statements (including the related notes) of the Company. The Company has 
reserved 1,000,000 shares of Company Common Stock for issuance upon exercise of Company Warrants currently outstanding and 
that may be issued prior to the effective Time. Part 2.3(b)(2) of the Company Disclosure Schedule accurately sets forth, with respect 
to each Company Warrant that is outstanding as of the date of this Agreement: (i) the name of the holder of such Company Warrant; 
(ii) the total number of shares of Company Common Stock that are subject to such Company Warrant and the number of shares of 
Company Common Stock with respect to which such Company Warrant is immediately exercisable; (iii) the date on which such 
Company Warrant was granted and the term of such Company Warrant; and (iv) the exercise price per share of Company Common 
Stock purchasable under such Company Warrant.  

(c) Except for the Company Options and Company Warrants set forth in Part 2.3(b) of the Company Disclosure Schedule 
and except for the Convertible Notes set forth in Part 2.3(c) of the Company Disclosure Schedule, there is no: (i) outstanding 
subscription, option, call, warrant or right (whether or not currently exercisable) to acquire any shares of the capital stock or other 
securities of the Company; (ii) outstanding security, instrument or obligation that is or may become convertible into or exchangeable 
for any shares of the capital stock or other securities of the Company; (iii) Contract under which the Company is or may become 
obligated to sell or otherwise issue any shares of its capital stock or any other securities; (iv) condition or circumstance that may give 
rise to or provide a basis for the assertion of a claim by any Person to the effect that such Person is entitled to acquire or receive any 
shares of capital stock or other securities of the Company; or (v) hidden capital contributions in kind to the Company’s capital stock.  
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(d) All outstanding shares of Company Common Stock and all outstanding Company Options and Company Warrants have been 
issued and granted in compliance with (i) all applicable securities laws and other applicable Legal Requirements, and (ii) all 
requirements set forth in applicable Contracts. Except as set forth in Part 2.3(d) of the Company Disclosure Schedule, there are no 
preemptive rights applicable to any shares of capital stock of the Company, nor other rights to subscribe for or purchase securities of 
the Company.  

(e) Except as set forth in Part 2.3(e) of the Company Disclosure Schedule, the Company has not repurchased, redeemed or 
otherwise reacquired any shares of capital stock or other securities, other than a repurchase of unvested shares and shares subject to 
repurchase rights on the termination of employment or consulting services. All securities so reacquired by the Company were 
reacquired in compliance with (i) all applicable Legal Requirements, and (ii) all requirements set forth in applicable Contracts.  

(f) All of the information contained in the Merger Consideration Certificate will be complete and accurate immediately prior to 
the Effective Time (after giving effect to all exercises of Company Options or Company Warrants prior to the Effective Time). The 
allocation of the Merger Consideration (including the Milestone Consideration) set forth in Sections 1.5, 1.6, 1.7 and 1.8, Exhibit C 
and the Merger Consideration Certificate comply with all applicable Legal Requirements, the Company’s certificate of incorporation 
and bylaws and all other plans and Contracts to which the Company or any securityholder of the Company is party to or by which the 
Company or any securityholder is bound.  

2.4 Financial Statements.  

(a) The Company has delivered to Parent the following financial statements and notes (collectively, the “Company 
Financial Statements”):  

(i) The unaudited balance sheet of the Company as of December 31, 2012 (the “Balance Sheet Date”), and the 
related unaudited statement of operations, statement of stockholders’ equity and statement of cash flows of the Company for the year 
then ended; and  

(ii) The unaudited balance sheet of the Company (the “Unaudited Interim Balance Sheet”) as of February 28, 2013 
(the “Unaudited Interim Balance Sheet Date”), and the related unaudited statement of operations of the company for the two months 
then ended.  

(b) Except as set forth in Part 2.4(b) of the Company Disclosure Schedule: (i) the Company Financial Statements are 
accurate and complete in all material respects and present fairly the consolidated financial position of the Company as of the 
respective dates thereof and the consolidated results of operations and cash flows of the Company for the periods covered thereby, 
and (ii) the Company Financial Statements have been prepared in accordance with GAAP applied on a consistent basis throughout the 
periods covered (except that the unaudited financial statements do not contain footnotes and are subject to normal and recurring  
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year-end audit adjustments, which will not, individually or in the aggregate, be material in magnitude).  

(c) Except as set forth in Part 2.4(c) of the Company Disclosure Schedule, the books, records and accounts of the Company 
accurately and fairly reflect, in reasonable detail, the transactions in and dispositions of the assets of the Company. The systems of 
internal accounting controls maintained by the Company are sufficient to provide reasonable assurance that: (i) transactions are 
executed in accordance with management’s general or specific authorization; (ii) transactions are recorded as necessary to permit 
preparation of financial statements in conformity with GAAP and to maintain accountability for assets; (iii) access to assets is 
permitted only in accordance with management’s general or specific authorization; and (iv) the recorded accountability for assets is 
compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. Part 2.4(c) of 
the Company Disclosure Schedule lists, and the Company has delivered to Parent copies of, all written descriptions of, and all 
policies, manuals and other documents promulgating, such internal accounting controls, as applicable.  

2.5 Absence of Changes. Since the Unaudited Interim Balance Sheet Date, the Company has conducted its business only in the 
ordinary course consistent with past practices, and, without limiting the generality of the foregoing, except as set forth in Part 2.5 of 
the Company Disclosure Schedule:  

(a) there has not been a Company Material Adverse Effect and no event has occurred that will, or could reasonably be 
expected to, have a Company Material Adverse Effect on the business, condition, assets, liabilities, operations or financial 
performance of the Company;  

(b) there has not been any material loss, damage or destruction to, or any material interruption in the use of, any of the 
material assets (whether or not covered by insurance) of the Company;  

(c) there has not been any resignation or termination of any employee of the Company;  

(d) the Company has not (i) declared, accrued, set aside or paid any dividend or made any other distribution in respect of 
any shares of capital stock, or (ii) repurchased, redeemed or otherwise reacquired any shares of the Company’s capital stock or other 
securities;  

(e) the Company has not sold, issued or authorized the issuance of (i) any capital stock or other security, except pursuant to 
the exercise of options or other rights issued under the Company’s Stock Plan, (ii) any option or right to acquire any capital stock or 
any other security, other than options or other rights issued under the Company’s Stock Plan in the ordinary course of business or 
(iii) except for the Company Warrants, and the Convertible Notes, any instrument convertible into or exchangeable for any capital 
stock or other security;  

(f) the Company has not amended or waived any of its rights under, or permitted the acceleration of vesting under, (i) any 
provision of the Company’s Stock Plan, (ii) 
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any provision of any agreement evidencing any outstanding Company Option, or (iii) any restricted stock purchase agreement; 

(g) the Company has not amended its certificate of incorporation or bylaws (or similar organizational documents) (other 
than the Company Certificate Amendment), nor has effected or been a party to any Acquisition Transaction, recapitalization, 
reclassification of shares, stock split, reverse stock split or similar transaction;  

(h) the Company has not formed any subsidiary or acquired any equity interest or other interest in any other Entity;  

(i) the Company has not made any capital expenditure which, when added to all other capital expenditures made on behalf 
of the Company since the Unaudited Interim Balance Sheet Date, exceeds $10,000;  

(j) the Company has not (i) entered into or permitted any of the assets owned or used by it to become bound by any 
Contract that is or would constitute a Material Contract (as defined in Section 2.10(a)), or (ii) amended or prematurely terminated, or 
waived any right or remedy under, any Material Contract;  

(k) the Company has not (i) acquired, leased, licensed or been granted any right or other asset from any other Person, 
(ii) sold, transferred, granted or otherwise disposed of, or leased or licensed, any right or other asset to any other Person, or 
(iii) waived or relinquished any right, except for rights or other assets acquired, leased, licensed or disposed of in the ordinary course 
of business and consistent with past practices;  

(l) the Company has not written off as uncollectible, or established any extraordinary reserve with respect to, any account 
receivable or other indebtedness;  

(m) the Company has not made any pledge or hypothecated any of its assets or otherwise permitted any of its assets to 
become subject to any Encumbrance;  

(n) the Company has not (i) lent money to any Person (other than pursuant to routine travel and business advances made to 
employees in the ordinary course of business), or (ii) except for the Convertible Notes, incurred or guaranteed any indebtedness for 
borrowed money;  

(o) the Company has not (i) established or adopted any Company Employee Plan, other than the adoption of the 
Company’s Stock Plan, or (ii) paid any bonus or made any profit-sharing or similar payment to, or (except in the ordinary course of 
business consistent with past practices) increased the amount of the wages, salary, commissions, fringe benefits or other 
compensation or remuneration payable to, any of its directors, officers or employees, other than year-end bonuses made in the 
ordinary course of business and other than options or other rights issued under the Company’s Stock Plan;  

(p) the Company has not changed any of its methods of accounting or accounting practices in any respect;  
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(q) the Company has not filed any Tax election with the Internal Revenue Service or any other tax body;  

(r) the Company has not commenced or settled any Legal Proceeding;  

(s) the Company has not incurred, assumed or otherwise become subject to any Liability, other than in the ordinary course 
of business and consistent with past practices;  

(t) the Company has not entered into any material transaction or taken any other material action, in each case outside the 
ordinary course of business or inconsistent with its past practices; and  

(u) the Company has not agreed or committed to take any of the actions referred to in clauses “(c)” through “(t)” above.  

2.6 Title to Assets.  

(a) The Company owns, and has good, valid and marketable title to, or a valid leasehold interest in: (i) all assets reflected 
on the Unaudited Interim Balance Sheet, (ii) all assets acquired by them since Unaudited Interim Balance Sheet Date; and (iii) except 
as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, all other assets 
used by the Company or reflected in the books and records of the Company as being owned by the Company. All of said assets are 
owned by the Company free and clear of any liens or other Encumbrances, except for (x) any lien for current taxes not yet due and 
payable, and (y) minor liens that have arisen in the ordinary course of business and that do not (in any case or in the aggregate) 
materially detract from the value of the assets subject thereto or materially impair the operations of the Company.  

(b) All facilities, machinery, equipment, fixtures, vehicles and other properties owned, leased or used by the Company are 
in good operating condition and repair and are reasonably fit and usable for the purposes for which they are being used. The Company 
is in compliance with all material terms of each lease to which it is a party or is otherwise bound. Part 2.6(b) of the Company 
Disclosure Schedule identifies all assets that are material to the business of the Company and that are being leased or licensed to the 
Company.  

2.7 Vote Required. The affirmative vote of the holders of a majority of the Outstanding Common Stock of the Company (the 
“Required Vote”) is the only vote of the holders of any class or series of the Company’s Capital Stock necessary to adopt and approve 
this Agreement, the Merger, and the other transactions contemplated by this Agreement.  

2.8 Equipment; Leasehold.  

(a) All material items of equipment and other tangible assets owned by or leased to the Company are adequate for the uses 
to which they are being put, are in good operating condition and repair (ordinary wear and tear excepted) and are adequate for the  
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conduct of the business of the Company in the manner in which such business is currently being conducted.  

(b) The Company does not own any real property or interests in real property Part 2.8(b) of the Company Disclosure 
Schedule sets forth a complete list of all real property used by the Company. The Company does not have any leasehold interests in 
any Real Property.  

2.9 Intellectual Property.  

(a) Part 2.9(a) of the Company Disclosure Schedule accurately identifies and describes:  

(i) in Part 2.9 (a)(i) of the Company Disclosure Schedule, all of the patent rights and all registered trademark rights 
(or trademark rights for which applications for registration have been filed) owned solely by the Company as of the date of this 
Agreement, setting forth in each case the jurisdictions in which patents have been issued, patent applications have been filed, 
trademarks have been registered and trademark applications have been filed, along with the respective application, registration or 
filing number;  

(ii) in Part 2.9(a)(ii) of the Company Disclosure Schedule, all of the Patent Rights and all registered trademark rights 
(or trademark rights for which applications for registration have been filed) in which the Company has any co-ownership interest, 
other than those owned solely by the Company, setting forth in each case the jurisdictions in which patents have been issued, patent 
applications have been filed, trademarks have been registered and trademark applications have been filed, along with the respective 
application, registration or filing number; and  

(iii) in Part 2.9(a)(iii) of the Company Disclosure Schedule, all of the Patent Rights and all registered trademark 
rights (or trademark rights for which applications for registration have been filed) which comprise the Company’s Intellectual 
Property Rights that relate to the Company Products and which have been licensed, exclusively or non-exclusively, to the Company 
(indicating where that right, title or interest is exclusive to the Company).  

(b)  

(i) Except as set forth in Part 2.9(b)(i)(x) of the Company Disclosure Schedule, the Company owns, co-owns or 
possesses legally enforceable license rights in and to all Company’s Intellectual Property Rights, free and clear of all Encumbrances, 
(except that with respect to Company Intellectual Property Rights that are licensed to Company, other than Encumbrances arising by 
virtue of the Contract pursuant to which such license is granted and any Encumbrances granted or incurred by the licensor thereof), 
and, except to the extent set forth in Part 2.9(b)(i)(y) of the Company Disclosure Schedule.  
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(ii) To the Knowledge of the Company, except as set forth in Part 2.9(b)(ii) of the Company Disclosure Schedule, no 
third party which is not the U.S. Patent Office or any foreign equivalent governmental administrative agency for patent matters 
(“Governmental Patent Authority”) is overtly challenging in writing the right, title or interest of the Company or, to the Company’s 
Knowledge any licensor of the Company in, to or under the Company Intellectual Property Rights, or the validity, enforceability or 
claim construction of any Patent Rights comprising the Company Intellectual Property Rights that are owned or co-owned or 
exclusively licensed to the Company.  

(iii) To the Knowledge of the Company, except as set forth in Part 2.9(b)(iii) of the Company Disclosure Schedule, 
there is no opposition, cancellation, proceeding, or objection involving a third party, other than a Governmental Patent Authority, 
pending with regard to any Company Intellectual Property Rights owned solely by the Company.  

(iv) Except as set forth in Part 2.9(b)(iv) of the Company Disclosure Schedule, to the Knowledge of the Company, 
none of the Company Intellectual Property Rights owned solely by the Company are subject to any outstanding order of, judgment of, 
decree of or agreement with any Governmental Authority other than a Governmental Patent Authority.  

(v) To the Knowledge of the Company with regard to any Company Intellectual Property Rights co-owned or 
exclusively licensed to the Company, except as set forth in Part 2.9(b)(v) of the Company Disclosure Schedule, there is no opposition, 
cancellation, proceeding, or objection involving a third party, other than a Governmental Patent Authority, pending with regard to any 
such Company Intellectual Property Rights, and, to the Knowledge of the Company, such Company Intellectual Property Rights are 
not subject to any outstanding order of, judgment of, decree of or agreement with any Governmental Authority other than a 
Governmental Patent Authority.  

(vi) To the Knowledge of the Company, no valid basis exists for any of such challenges as set forth in this 
Section 2.9(b).  

(c) To the Knowledge of the Company, except as set forth in Part 2.9(c) of the Company Disclosure Schedule, as of the 
date of this Agreement, no Company Intellectual Property Rights are being infringed or misappropriated by any third party.  

(d) To the Knowledge of the Company, except as set forth in Part 2.9(d) of the Company Disclosure Schedule, the conduct 
of the Company as it is currently conducted does not infringe, or constitute any contributory infringement, inducement to infringe, 
misappropriation or unlawful use of, any valid and enforceable Intellectual Property Rights of any other person.  

(e) Part 2.9(e) of the Company Disclosure Schedule lists all Company IP Contracts.  

(f) Part 2.9(f) of the Company Disclosure Schedule lists all written Contracts, licenses or other arrangements in effect as of 
the date of this Agreement under which the  
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Company has licensed, granted or conveyed to any third party any right, title or interest in or to any Company Intellectual Property 
Rights.  

(g) The Company is not obligated to pay any Person any royalties, fees, commissions or other amounts for use by the 
Company of Intellectual Property Rights, other than as provided in a Contract listed in Part 2.9(e) and Part 2.9(f) of the Company 
Disclosure Schedule.  

(h) Except as set forth in the Company IP Contracts or as disclosed in Part 2.9(h) of the Company Disclosure Schedule, no 
Company Intellectual Property Right is subject to any Contract containing any covenant or other provision that limits or restricts in 
any material manner the ability of the Company: (i) to make, use, import, sell, offer for sale or promote any product anywhere in the 
world, or (ii) to use, exploit, assert or enforce any Company Intellectual Property Right anywhere in the world.  

(i) Each of the individuals identified in Part 2.9(i) of the Company Disclosure Schedule has executed and delivered to the 
Company an agreement regarding the protection of proprietary information and the assignment or license to the Company, of any 
Intellectual Property Rights arising from services performed for the Company. To the Knowledge of the Company, none of such 
individuals has materially breached any such agreements. All current and former officers and employees of, and consultants and 
independent contractors to, the Company who have contributed to the creation or development of any Intellectual Property Rights 
which relate to any Company Product or are used by the Company in its business as presently conducted, have assigned or licensed 
any and all such Intellectual Property Rights that such Person may have had to the Company, except to the extent an independent 
contractor licenses Intellectual Property Rights to the Company pursuant to a Company IP Contract.  

(j) Neither the execution, delivery or performance of this Agreement by Company nor the consummation by Company of 
the transactions contemplated by this Agreement will: (i) contravene, conflict with or result in any limitation on the Company’s right, 
title or interest in or to any of the Company Intellectual Property Rights, (ii) result in a breach of, default under or termination of any 
Company IP Contract, (iii) result in the release, disclosure or delivery of any Company Intellectual Property Rights by or to any 
escrow agent or other Person, (iv) cause the grant, assignment or transfer to any other Person of any license or other right or interest 
under, to or in any of the Company Intellectual Property Rights, (v) by the terms of any Contract, cause a reduction of any royalties or 
other payments the Company would otherwise be entitled to with respect to any Company Intellectual Property Rights, or (vi) by the 
terms of any Company IP Contract, an increase in any royalty or other payments the Company would otherwise be required to make 
under such Company IP Contract.  

2.10 Contracts.  

(a) Part 2.10(a) of the Company Disclosure Schedule identifies:  

(i)(A) each Company Contract relating to the employment of, or the performance of services by, any Company 
Employee; (B) any Company Contract pursuant to which the Company is or may become obligated to make any severance, 
termination, settlement  
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or similar payment to any Company Employee; and (C) any Company Contract pursuant to which the Company is or may become 
obligated to make any bonus or similar payment (other than payment in respect of salary) to any Company Employee;  

(ii) each Company Contract which provides for indemnification of any officer, director, employee or agent;  

(iii) each Company Contract relating to the voting and any other rights or obligations of a stockholder of the Company;  

(iv) each Company Contract relating to the merger, consolidation, reorganization or any similar transaction with respect to 
the Company;  

(v) each Company Contract relating to the acquisition, ownership, transfer, research, development or sharing of any 
technology, or Material Company IP (including any joint development agreement, technical collaboration agreement or similar 
agreement entered into by the Company);  

(vi) each Company Contract relating to the license of any patent, copyright, trade secret, utility models, designs, 
trademarks, know-how or other immaterial Company IP to or from the Company;  

(vii) each Company Contract relating to research, development, testing, manufacturing or commercialization of any 
Product Candidate, including clinical trial agreements, consulting agreements, distribution agreements, supply and contract 
manufacturing agreements (but excluding purchase orders and confidentiality agreements);  

(viii) each Company Contract for the purchase of inventory, spare parts, other materials or personal property with any 
supplier or for the furnishing of services to the Company under the terms of which the Company: (A) paid or otherwise gave 
consideration of more than $50,000 in the aggregate during fiscal year 2012; (B) is likely to pay or otherwise give consideration of 
more than $50,000 in the aggregate during fiscal year 2013; (C) is likely to pay or otherwise give consideration of more than $50,000 
in the aggregate over the remaining term of such contract; or (D) cannot be canceled by the Company without penalty or further 
payment of less than $50,000;  

(ix) each Company Contract pursuant to which the Company (A) is obligated to pay to any other person royalties or 
development or similar milestone payments with respect to any Product Candidate, (B) is obligated to provide to any other Person a 
percentage interest in the sales or revenues of any Product Candidate, or (C) to which the Company has agreed to supply products to a 
customer at specified prices, whether directly or through a specific distributor, manufacturer’s representative or dealer and each 
Company Contract including a most-favored-nation provision or other guarantee with respect to pricing;  

(x) each Company Contract that requires or obligates the Company to purchase specified minimum amounts of any product 
or to perform or conduct research, clinical trials or development for any person other than the Company;  
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(xi) each Company Contract relating to the acquisition, sale, spin-off or outsourcing of any Subsidiary or business unit or 
operation of the Company;  

(xii) each Company Contract creating or relating to any partnership or joint venture or any sharing of revenues, profits, 
losses, costs or liabilities;  

(xiii) each Company Contract imposing any restriction on the Company: (A) to compete with any other Person; (B) to 
acquire any product or other asset or any services from any other Person, to sell any product or other asset to or perform any services 
for any other Person or to transact business or deal in any other manner with any other Person; (C) to develop or distribute any 
technology; or (D) otherwise on the conduct of its business as currently conducted;  

(xiv) each Company Contract: (A) granting or obligating the Company to grant exclusive rights for the research, clinical 
trial, development, distribution, sale, supply, license, marketing, co-promotion or manufacturing of any product, patent or other 
Intellectual Property Right of the Company; or (B) otherwise contemplating an exclusive relationship between the Company and any 
other Person;  

(xv) each Company Contract creating or involving any: (A) distributor, manufacturer’s representative, broker, franchise, 
agency or dealer relationship (specifying on a matrix, in the case of distributor agreements, the name of the distributor, product, 
territory, termination date and exclusivity provisions); or (B) sales promotion, market research, marketing and advertising services;  

(xvi) each Company Contract regarding the acquisition, issuance or transfer of any securities and each Company Contract 
affecting or dealing with any securities of the Company including any restricted share agreements or escrow agreements;  

(xvii) each Company Contract involving any loan, guaranty, pledge, performance or completion bond or indemnity or 
surety arrangement;  

(xviii) each Company Contract relating to the purchase or sale of any asset by or to, or the performance of any services by 
or for, any Company Related Party;  

(xix) each Company Contract relating to any liquidation or dissolution of the Company;  

(xx) any other Company Contract that contemplates or involves: (A) the payment or delivery of cash or other consideration 
by the Company in an amount or having a value in excess of US $20,000 individually, or US $100,000 in the aggregate; or (B) the 
performance of services having a value in excess of US $20,000 individually, or US $100,000 in the aggregate; and  

(xxi) any other Company Contract that: (A) was entered into outside the ordinary course of business or was inconsistent 
with the past practices of the Company; (B) that is material to the Company or the conduct of its business; (C) the absence of which 
could  
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reasonably be expected to have a Material Adverse Effect; or (D) that is reasonably believed by the Company to be of unique value 
even if not material to the business of the Company.  

(Contracts in the respective categories described in clauses “(i)” through “(xxi)” above and all Contracts identified, or required to be 
identified, in Part 2.10(a) of the Company Disclosure Schedule are referred to in this Agreement as “Material Contracts.”)  

(b) The Company has delivered to Parent accurate and complete copies of all written Material Contracts identified in 
Part 2.10(a) of the Company Disclosure Schedule, including all amendments thereto. Part 2.10(a) of the Company Disclosure 
Schedule provides a complete and accurate description of the terms of each Material Contract that is not in written form. Each 
Company Contract identified in Part 2.10(a) of the Company Disclosure Schedule is valid and in full force and effect, and is 
enforceable by the Company in accordance with its terms, subject to (i) laws of general application relating to bankruptcy, insolvency 
and the relief of debtors, and (ii) rules of law governing specific performance, injunctive relief and other equitable remedies.  

(c) Except as set forth in Part 2.10(c) of the Company Disclosure Schedule:  

(i) The Company has not violated or breached, or committed any default under, the Exclusive Distribution 
Agreement by and between the Company and Samyang Biopharmaceuticals Corporation dated October 29, 2012 (the “Samyang 
Agreement”), and the Company has not materially violated or materially breached, or committed any material default under, any 
other Company Contract, and, to the Knowledge of the Company, no other Person has materially violated or materially breached, or 
committed any material default under any other Company Contract;  

(ii) no event has occurred, and no circumstance or condition exists, that (with or without notice or lapse of time) 
will, or could reasonably be expected to, (A) result in a material violation or material breach of any of the provisions of any Company 
Contract, (B) give any Person the right to declare a material default or exercise any material remedy under any Company Contract, 
(C) give any Person the right to accelerate the maturity or performance of any material obligation under a Company Contract, 
(D) give any Person the right to cancel, terminate or modify any Company Contract, or (E) result in a violation or breach of any of the 
provisions of the Samyang Agreement or give any Person the right to declare a default or exercise any remedy under the Samyang 
Agreement;  

(iii) the Company has never received any notice or other communication regarding any actual or possible violation 
or breach of, or default under, any Company Contract;  

(iv) the Company has not waived any of its material rights under any Company Contract; and  

(v) No representative of the Company has made any side arrangement or agreement changing, modifying or 
enhancing any Company Contract.  
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(d) To the best of the Knowledge of the Company, each Person against which the Company has or may acquire any rights 
under any Company Contract is solvent and is able to satisfy all of such Person’s current and future monetary obligations and other 
obligations and Liabilities to the Company. No Person is renegotiating, or has the right to renegotiate, any amount paid or payable to 
the Company under any Company Contract or any other term or provision of any Company Contract.  

(e) Part 2.10(e) of the Company Disclosure Schedule identifies and provides an accurate summary description of each 
proposed Contract as to which any outstanding bid, offer, written proposal, term sheet or similar document has been submitted or 
received by the Company.  

2.11 Liabilities.  

(a) The Company has no accrued, contingent or other Liabilities of any nature, either matured or unmatured (whether or 
not required to be reflected in financial statements in accordance with GAAP, and whether due or to become due), except for: 
(i) Liabilities identified as such in the “liabilities” column of the Unaudited Interim Balance Sheet; (ii) accounts payable or accrued 
salaries that have been incurred by the Company since the Unaudited Interim Balance Sheet Date in the ordinary course of business 
and consistent with the past practices of the Company; (iii) Liabilities under the Company Contracts identified in Part 2.10(a) of the 
Company Disclosure Schedule, to the extent the nature and magnitude of such Liabilities can be specifically ascertained by reference 
to the text of such Company Contracts; and (iv) the liabilities identified in Part 2.11 of the Company Disclosure Schedule.  

(b) Part 2.11(b) of the Company Disclosure Schedule provides an accurate and complete breakdown and aging of: (i) all 
accounts payable of the Company as of month ended prior to the Effective Time; and (ii) all notes payable of the Company and all 
other indebtedness of the Company for borrowed money as of February 28, 2013.  

(c) The Company has never effected or otherwise been involved in any “off-balance sheet arrangements” (as defined in 
Item 303(a)(4)(ii) of Regulation S-K under the Securities Exchange Act of 1934, as amended (the “Exchange Act”). Without limiting 
the generality of the foregoing, the Company has never guaranteed any debt or other obligation of any other Person.  

(d) Part 2.11(d) of the Company Disclosure Schedule accurately identifies, and provides an accurate and complete 
breakdown of the amounts paid to, each supplier or other Person that received more than $30,000 from the Company since January 1, 
2012.  

2.12 Compliance with Legal Requirements.  

(a) The Company does not possess (or has ever possessed) or have any rights or interests with respect to (or has ever had 
any rights or interests with respect to) any grants, incentives or subsidies from any Governmental Body.  
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(b) Part 2.12(b) of the Company Disclosure Schedule identifies each material Governmental Authorization held by the 
Company, and the Company has delivered to Parent accurate and complete copies of all Governmental Authorizations identified in 
Part 2.12(b) of the Company Disclosure Schedule.  

(c) The Governmental Authorizations identified in Part 2.12(b) of the Company Disclosure Schedule are valid and in full 
force and effect, and collectively constitute all Governmental Authorizations necessary to enable the Company to conduct its business 
in the manner in which their business is currently planned to be conducted. The Company is, and at all times has been, in material 
compliance with the terms and requirements of the respective Governmental Authorizations identified in Part 2.12(b) of the Company 
Disclosure Schedule and no event has occurred, and no condition or circumstance exists, that might (with or without notice or lapse of 
time) constitute or result directly or indirectly in a violation of or a failure to comply with any term or requirement of any 
Governmental Authorization identified or required to be identified in Part 2.12(b) of the Company Disclosure Schedule. The 
Company has never received any notice or other communication (written or otherwise) from any Governmental Body regarding 
(a) any actual, alleged, potential or possible violation of or failure to comply with any term or requirement of any Governmental 
Authorization, or (b) any actual or possible revocation, withdrawal, suspension, cancellation, termination or modification of any 
Governmental Authorization.  

(d) Without limiting the foregoing, except as set forth on Part 2.12(d) of the Company Disclosure Schedule, the Company 
has conducted, and continue to conduct, the business of the Company in all material respects in compliance with all statutes, rules and 
regulations enforced or administered by FDA, including with respect to the collection, manufacture, processing, holding, storing, 
testing, distribution and marketing of products.  

(i) Except as set forth in Part 2.12(d)(i) of the Company Disclosure Schedule, the Company has adhered in all 
material respects, and continue to adhere in all material respects, to the provisions of the Federal Food, Drug, and Cosmetic Act (21 
U.S.C. §§ 301 et seq.) and all applicable regulations and guidance thereunder, including, but not limited to the following, to the extent 
applicable: (A) the requirement for all necessary approvals, permits, and licenses, (B) any requirements required under the statutes 
enforced by or regulations promulgated by the FDA, (C) Good Manufacturing Practices, (D) establishment registration and product 
listing, and (E) label, labeling and advertising requirements.  

(ii) Except as set forth in Part 2.12(d)(ii) of the Company Disclosure Schedule, (A) the Company is not in receipt of 
any FDA notice of, or to the Knowledge of the Company, subject to, any FDA adverse inspection, finding of any material deficiency, 
finding of any material non-compliance, compelled or voluntary recall, investigation, penalty for corrective or remedial action or 
other compliance or enforcement action, in each case related to the Company’s business or to the facilities in which products for the 
Company’s business are manufactured, collected or handled, (B) no product at the time sold or distributed by or on behalf of the 
Company has been recalled, suspended or discontinued as a result of any action by the FDA or by the Company, and (C) to the 
Knowledge of Company, no claims in the United States or outside the United States (whether completed or pending) seeking the 
recall, withdrawal,  
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suspension or seizure of any product are pending or threatened against the Company or any product that uses the Intellectual Property 
Rights of the Company.  

(e) Except as set forth in Part 2.12(e) of the Company Disclosure Schedule, the Company has not received any written 
notification of any pending or, to the Knowledge of Company, threatened, claim, suit, proceeding, hearing, enforcement, audit, 
investigation, warning letter, consent decree, consent agreement, corporate integrity agreement, arbitration or other action from any 
Governmental Authority, including, the FDA, the Drug Enforcement Administration (the “DEA”), the Centers for Medicare & 
Medicaid Services, the U.S. Department of Health and Human Services Office of Inspector General and the U.S. Department of 
Veterans Affairs Office of Inspector General, alleging potential or actual material non-compliance by, or material liability of, the 
Company under any applicable Laws. The Company is not a party to a corporate integrity agreement with the Office of the Inspector 
General of the Department of Health and Human Services or a consent decree with any Governmental Authority.  

(f) Part. 2.12(f) of the Company Disclosure Schedule lists (i) all Notices of Inspectional Observations (Form 483), (ii) all 
establishment inspection reports, (iii) all recall letters and warning letters, in each case (clauses (i), (ii) and (iii)), received by the 
Company from the FDA, and the responses thereto submitted by the Company relating to the products manufactured or distributed by 
or for the Company and (iv) all written communications (including by email) between the FDA and the Company or third parties 
authorized to communicate on behalf of the Company. A copy of all of the items listed in Part 2.12(f) of the Company Disclosure 
Schedule has been provided to Parent. To the extent not legally prohibited, Company shall promptly provide to Parent all written 
communications and information and records regarding all of the items set forth in this Part 2.12 arising after the date hereof through 
the Closing Date that are material, but in no event later than two (2) business days after receipt or production thereof.  

2.13 Tax Matters.  

(a) All Tax Returns required to be filed by or on behalf of the Company with any Governmental Body with respect to any 
taxable period ending on or before the Closing Date (the “Company Returns”) (i) have been or will be filed on or before the 
applicable due date, and (ii) have been, or will be when filed, accurately and completely prepared in all material respects in 
compliance with all applicable Legal Requirements. All amounts shown on the Company Returns to be due on or before the Closing 
Date have been or will be paid on or before the Closing Date. The Company has not waived any statute of limitations in respect of 
Taxes or agreed to any extension of time with respect to any Tax assessment or deficiency.  

(b) The Financial Statements of the Company fully accrue all actual and contingent Liabilities for Taxes with respect to all 
periods through the dates thereof in accordance with GAAP.  
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(c) No Company Return relating to income Taxes has ever been examined or audited by any Governmental Body. Except 
as set forth in Part 2.13(c) of the Company Disclosure Schedule, there have been no examinations or audits of any Company Return.  

(d) Except as set forth in Part 2.13(d) of the Company Disclosure Schedule, no claim or Proceeding is pending or has been 
threatened against or with respect to the Company in respect of any Tax. There are no unsatisfied Liabilities for Taxes (including 
liabilities for interest, additions to tax and penalties thereon and related expenses) with respect to any notice of deficiency or similar 
document received by the Companies with respect to any Tax (other than liabilities for Taxes asserted under any such notice of 
deficiency or similar document which are being contested in good faith by the Company and with respect to which adequate reserves 
for payment have been established). There are no liens or other Encumbrances for Taxes upon any of the assets of the Company 
except liens for current Taxes not yet due and payable.  

(e) The Company is not a party to any Contract that has resulted or would reasonable be expected to result, separately or in 
the aggregate, in the payment of any “excess parachute payment” within the meaning of Section 280G of the Code (or any 
corresponding provisions of state, local or foreign Tax law). The Company is, nor has ever been, a party to or bound by any tax 
indemnity agreement, tax sharing agreement, tax allocation agreement or similar Contract.  

(f) The Company has entered into or become bound by any agreement or consent pursuant to Section 341(f) of the Code. 
The Company has not been, and will not be, required to include any adjustment in taxable income for any tax period (or portion 
thereof) pursuant to Section 481 or 263A of the Code or any comparable provision under state or foreign Tax laws as a result of 
transactions or events occurring, or accounting methods employed prior to the Closing. The Company has never made any 
distribution to any of its shareholders of stock or securities of a controlled corporation within the meaning of Section 355 of the Code. 

2.14 Employee and Labor Matters; Benefit Plans.  

(a) Employee List. Part 2.14(a) of the Company Disclosure Schedule contains a list of all current Company Employees as 
of the date of this Agreement (other than contractors listed on Part 2.14(e) of the Company Disclosure Schedule), and correctly 
reflects: (i) their dates of employment; (ii) their positions; (iii) their salaries; (iv) any other compensation payable to them (including 
housing or automobile allowances, compensation payable pursuant to bonus, deferred compensation or commission arrangements or 
other compensation); (v) each Company Employee Plan in which they participate or are eligible to participate; and (vi) any promises 
made to them with respect to changes or additions to their compensation or benefits by any Person that could reasonably be expected 
to have authority with respect thereto. The Company is not, and has never been, bound by or a party to, or has a duty to bargain for, 
any collective bargaining agreement or other Contract with a labor organization representing any Company Employees and there are 
no labor organizations representing, purporting to represent or, to the Knowledge of the Company, seeking to represent any current 
Company Employees. The Company is not engaged, and has never been engaged, in any unfair labor practice of any nature. The 
Company has not had any strike, slowdown, work stoppage, lockout, job action or  
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threat thereof, or question concerning representation, by or with respect to any of the Company Employees. No event has occurred, 
and no condition or circumstance exists, that might directly or indirectly give rise to or provide a basis for the commencement of any 
such strike, slowdown, work stoppage, lockout, job action, labor dispute or union organizing activity or any similar activity or 
dispute.  

(b) At Will Employment. Except as set forth in Part 2.14(b) of the Company Disclosure Schedule, the employment of each 
of the current Company Employees is terminable by the Company at will. The Company has delivered to Parent accurate and 
complete copies of all employee manuals and handbooks, disclosure materials, policy statements and other materials relating to the 
employment of the Company Employees.  

(c) Employee Departures/Restrictions. To the Knowledge of the Company, as of the date of this Agreement, no current 
Company Employee: (i) intends to terminate his employment with the Company; (ii) has received an offer to join a business that may 
be competitive with the Company’s business; or (iii) is a party to or is bound by any confidentiality agreement, noncompetition 
agreement or other Contract (with any Person) that may have an adverse effect on: (A) the performance by such employee of any of 
his duties or responsibilities as an employee of the Company; or (B) the Company’s business or operations.  

(d) The Company has not employed (or has ever employed) any Person who is an employee for purposes of social security 
contributions and/or fiscal legislation for whom all applicable wage tax or social security contributions have not been paid. The 
Company has paid in full, when due, all social security contributions, including the amounts due to the competent social security for 
occupational accidents. Except as set forth in Part 2.14(d) of the Company Disclosure Schedule, the Company does not employ (or 
has ever employed) any employees with special protection against termination whose employment relationship can only be terminated 
for cause.  

(e) Part 2.14(e) of the Company Disclosure Schedule accurately sets forth, with respect to each independent contractor of 
the Company (current or former):  

(i) the name of such independent contractor and the date as of which such independent contractor was originally 
hired by the Company  

(ii) a brief description of such independent contractor duties and responsibilities; and  

(iii) the terms of compensation of such independent contractor.  

(f) No Misclassified Employees. No current or former independent contractor, consultant or similar non-employee third 
party of the Company could be deemed to be a misclassified employee. Except as set forth in Part 2.14(f) of the Company Disclosure 
Schedule, no independent contractor, consultant or similar non-employee third party is eligible to participate in any Company 
Employee Plan. The Company has never had any temporary or leased employees that were not treated and accounted for in all 
respects as employees of the Company.  
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(g) Labor-Related Claims. There is no Legal Proceeding, claim, labor dispute or grievance pending or, to the Knowledge of 
the Company, threatened or reasonably anticipated relating to any employment Contract, compensation, wages and hours, leave of 
absence, plant closing notification, employment statute or regulation, privacy right, labor dispute, workers’ compensation policy, 
long-term disability policy, safety, retaliation, immigration or discrimination matter involving any Company Employee, including 
charges of unfair labor practices or harassment complaints.  

2.15 Company Employee Plans and Compensation.  

(a) Employee Plans and Agreements. Part 2.15(a) of the Company Disclosure Schedule contains an accurate and complete 
list of each Company Employee Plan and each Company Employee Agreement relating to the employment of, or the performance of 
services by, any Company Employee. The Company does not intend, nor has it committed to establish or enter into any new 
Company Employee Plan or Company Employee Agreement, or to modify any Company Employee Plan or Company Employee 
Agreement.  

(b) Delivery of Documents. As applicable with respect to each Company Employee Plan, the Company has delivered to 
Parent: (i) correct and complete copies of all documents setting forth the terms of each Company Employee Plan and each Company 
Employee Agreement, including all amendments thereto and all related trust documents; (ii) the most recent summary plan 
description together with the summaries of material modifications thereto, if any, with respect to each Company Employee Plan; 
(iii) all material written Contracts relating to each Company Employee Plan, including administrative service agreements and group 
insurance contracts; (iv) the annual reports (Form 5500 series) for the last three complete plan years; (v) the most recent letter of 
determination from the U.S. Internal Revenue Service relating to the tax-qualified status of the Plan; (vi) all written materials 
provided to any current Company Employee relating to any Company Employee Plan and any proposed Company Employee Plans 
(other than ordinary course correspondence with respect to Company Options) since January 1, 2012, in each case, relating to any 
amendments, terminations, establishments, increases or decreases in benefits, acceleration of payments or vesting schedules or other 
events that would result in any liability to the Company; (vii) all correspondence to or from any Governmental Body relating to any 
Company Employee Plan; and (viii) all insurance policies in the possession of the Company pertaining to fiduciary liability insurance 
covering the fiduciaries for each Company Employee Plan.  

(c) No Foreign Plans. Except as set forth in Part 2.15(c) of the Company Disclosure Schedule, the Company has not 
established or maintained: (i) any plan, program, policy, practice, Contract or other arrangement mandated by a Governmental Body 
other than the United States; (ii) any Company Employee Plan that is subject to any of the Legal Requirements of any jurisdiction 
outside of the United States; or (iii) any Company Employee Plan that covers or has covered Company Employees whose services are 
or have been performed primarily outside of the United States.  

(d) Absence of Certain Retiree Liabilities. No Company Employee Plan provides, or reflects or represents any liability of 
the Company to provide, retiree life insurance,  
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retiree health benefits or other retiree employee welfare benefits to any Person for any reason, except as may be required by 
applicable Legal Requirements. Other than commitments made that involve no future costs to the Company, the Company has never 
represented, promised or contracted (whether in oral or written form) to any Company Employee (either individually or to the 
Company Employees as a group) or any other Person that the Company Employee(s) or other person would be provided with retiree 
life insurance, retiree health benefit or other retiree employee welfare benefits, except to the extent required by applicable Legal 
Requirements.  

(e) No Defaults. The Company has performed all obligations required to be performed by it under each Company 
Employee Plan and is not in default or violation of, and to the Knowledge of the Company, no other Person is under default or 
violation of, the terms of any Company Employee Plan. Each Company Employee Plan has been established and maintained 
substantially in accordance with its terms and in compliance with all applicable Legal Requirements. There are no claims or 
Proceedings pending, or, to the best of the Knowledge of the Company, threatened or reasonably anticipated (other than routine 
claims for benefits), against any Company Employee Plan or against the assets of any Company Employee Plan. The Company has 
made all contributions and other payments required by and due under the terms of each Company Employee Plan. Except as set forth 
in Part 2.15(e) of the Company Disclosure Schedule: (i) neither the Company nor any trade or business (whether or not incorporated) 
which is treated as a single employer with the Company (an “ERISA Affiliate”) is subject to any liability or penalty under Sections 
4976 through 4980D of the Code or Title I of ERISA with respect to any of the Company Employee Plans; (ii) with respect to each 
Company Employee Plan, no “reportable event” within the meaning of Section 4043 of ERISA (excluding any such event for which 
the 30 day notice requirement has been waived under the regulations to Section 4043 of ERISA) nor any event described in 
Section 4062, 4063 or 4041 of ERISA has occurred; (iii) no Company Employee Plan is covered by Title IV of ERISA; and (iv) no 
compensation paid or payable to any employee of the Company has been, or will be, non-deductible by reason of application of 
Section 162(m). No Company Employee Plan is a “multiemployer plan” within the meaning of Section 3(37) of ERISA.  

(f) No Conflicts. Except as set forth in Part 2.15(f) of the Company Disclosure Schedule, neither the execution of this 
Agreement nor the consummation of the transactions contemplated hereby will constitute an event (either alone or upon the 
occurrence of any additional or subsequent events) under any Company Employee Plan, Company Employee Agreement, trust or loan 
that will or may result (either alone or in connection with any other circumstance or event) in any payment (whether of severance pay 
or otherwise), acceleration, forgiveness of indebtedness, vesting, distribution, increase in benefits or obligation to fund benefits with 
respect to any Company Employee.  

(g) Compliance. Except as set forth in Part 2.15(g) of the Company Disclosure Schedule, the Company: (i) is, and at all 
times has been, in compliance with all applicable Legal Requirements respecting employment, employment practices, terms and 
conditions of employment and wages and hours, in each case, with respect to Company Employees; (ii) has withheld and reported all 
amounts required by applicable Legal Requirements or by Contract to be withheld and reported with respect to wages, salaries and 
other payments to Company Employees; (iii) is not liable for any arrears of wages or any taxes  
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or any penalty for failure to comply with the Legal Requirements applicable of the foregoing; and (iv) is not liable for any payment to 
any trust or other fund governed by or maintained by or on behalf of any Governmental Body with respect to unemployment 
compensation benefits, or other benefits or obligations for Company Employees (other than routine payments to be made in the 
normal course of business and consistent with past practice). There are no pending or, to the best of the Knowledge of the Company, 
threatened or reasonably anticipated claims or Proceedings against the Company under any worker’s compensation policy or long-
term disability policy.  

(h) Claims Against Plans. There are no pending or, to the Knowledge of the Company, threatened or reasonably anticipated 
claims or Legal Proceedings against any of the Company Employee Plans, the assets of any of the Company Employee Plans, or the 
Company Employee Plan administrator or any fiduciary of the Company Employee Plans with respect to the operation of such 
Company Employee Plans (other than routine, uncontested benefit claims) or asserting any rights or claims to benefits under such 
Company Employee Plan, and there are no facts or circumstances which could form the basis for any such claims or Legal 
Proceedings.  

2.16 Environmental Matters. The Company has, and has been at all time, in compliance in all material respects with all 
applicable Environmental Laws, which compliance includes the possession by the Company of all permits and other Governmental 
Authorizations required under applicable Environmental Laws, and compliance with the terms and conditions thereof. The Company 
has not received any notice or other communication (in writing or otherwise), whether from a Governmental Body, citizens group, 
employee or otherwise, that alleges that the Company is not in compliance with any Environmental Law, and, to the Knowledge of 
the Company, there are no circumstances that may prevent or interfere with the compliance of the Company with any Environmental 
Law in the future. To the Knowledge of the Company, no current or prior owner of any property leased or controlled by the Company 
has received any notice or other communication (in writing or otherwise), whether from a Government Body, citizens group, 
employee or otherwise, that alleges that such current or prior owner lessee, operator, or the Company is not in compliance with any 
Environmental Law. All Governmental Authorizations currently held by the Company pursuant to Environmental Laws are identified 
in Part 2.16 of the Company Disclosure Schedule. (For purposes of this Section 2.16: (i) “Environmental Law” means any federal, 
state, local or foreign Legal Requirement relating to pollution or protection of human health or the environment (including ambient 
air, surface water, ground water, land surface or subsurface strata), including any law or regulation relating to emissions, discharges, 
releases or threatened releases of Materials of Environmental Concern, or otherwise relating to the manufacture, processing, 
distribution, use, treatment, storage, disposal, transport or handling of Materials of Environmental Concern; and (ii) “Materials of 
Environmental Concern” means chemicals, pollutants, contaminants, wastes, toxic substances, petroleum and petroleum products and 
any other substance that is now or hereafter regulated by any Environmental Law.)  
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2.17 Insurance.  

(a) Part 2.17(a) of the Company Disclosure Schedule identifies all insurance policies maintained by, at the expense of or 
for the benefit of the Company and identifies the annual premium applicable thereto and any material claims made thereunder, and 
includes a summary of the amounts and types of coverage and deductibles under each such insurance policy. Each of the insurance 
policies identified in Part 2.17 of the Company Disclosure Schedule is in full force and effect.  

(b) Part 2.17(b) of the Company Disclosure Schedule identifies (1) each pending application for insurance that has been 
submitted by or on behalf of the Company, and (2) each self-insurance or risk-sharing arrangement affecting the Company or any of 
their assets. The Company has delivered to Parent accurate and complete copies of all of the insurance policies identified in Part 2.17
(a) of the Company Disclosure Schedule (including all renewals thereof and endorsements thereto) and all of the pending applications 
identified in Part 2.17(b) of the Company Disclosure Schedule.  

(c) The Company has never received any notice or other communication regarding any actual or possible (a) cancellation 
or invalidation of any insurance policy, (b) refusal of any coverage or rejection of any claim under any insurance policy, or 
(c) material adjustment in the amount of the premiums payable with respect to any insurance policy.  

2.18 Related Party Transactions. Except as set forth in Part 2.18 of the Company Disclosure Schedule: (a) no Company 
Related Party has, and no Company Related Party has at any time had, any direct or indirect interest in any material asset used in or 
otherwise relating to the Company’s business; (b) no Company Related Party is, or has at any time been, indebted to the Company; 
(c) no Related Party has entered into, or has had any direct or indirect financial interest in, any material Contract, transaction or 
business dealing involving the Company; (d) no Company Related Party is competing, or has at any time competed, directly or 
indirectly, with the Company; and (e) no Company Related Party has any claim or right against the Company (other than rights under 
Company Options and rights to receive compensation for services performed as an employee of the Company).  

2.19 Legal Proceedings; Orders.  

(a) Legal Proceedings. There is no pending Legal Proceeding and, to the Knowledge of the Company, no Person has 
threatened to commence any Legal Proceeding: (i) that involves the Company or any of the assets owned or used by the Company or 
any Person whose liability the Company has or may have retained or assumed, either contractually or by operation of law; (ii) that 
challenges, or that may have the effect of preventing, delaying, making illegal or otherwise interfering with, the Merger or any of the 
other transactions contemplated by this Agreement; or (iii) that relates to the ownership of any capital stock of the Company, or any 
option or other right to the capital stock of the Company, or right to receive consideration as a result of this Agreement. To the 
Knowledge of the Company, no event has occurred, and no claim, dispute or other condition or circumstance exists, that will or could 
reasonably be expected to, give rise to or serve as a basis for the commencement of any such Legal Proceeding. Except as set forth in 
Part 2.19(a) of the Company Disclosure Schedule, no Legal Proceeding  
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involving claims in excess of $50,000 has been commenced by, and no Legal Proceeding involving claims in excess of $50,000 has 
been pending against the Company. The Company has not received any ceased and deceased letter, requesting the Company to refrain 
from future breaches of any Person’s rights.  

(b) Orders. To the Knowledge of the Company, there is no order, writ, injunction, judgment or decree to which the 
Company, or any of the assets owned or used by the Company, is subject. To the Knowledge of the Company, no officer or other 
employee of the Company is subject to any order, writ, injunction, judgment or decree that prohibits such officer or other employee 
from engaging in or continuing any conduct, activity or practice relating to the Company’s business.  

2.20 Bank Accounts. Part 2.20 of the Company Disclosure Schedule accurately sets forth, with respect to each account 
maintained by or for the benefit of the Company at any bank or other financial institution:  

(a) the name and location of the institution at which such account is maintained;  

(b) the name in which such account is maintained and the account number of such account;  

(c) a description of such account and the purpose for which such account is used;  

(d) the current balance in such account; and  

(e) the names of all individuals authorized to draw on or make withdrawals from such account.  

2.21 Authority; Binding Nature of Agreement.  

(a) The Company has the absolute and unrestricted right, power and authority to enter into and to perform its obligations 
under this Agreement; and the execution, delivery and performance by the Company of this Agreement have been duly authorized by 
all necessary action on the part of the Company and its board of directors. This Agreement constitutes the legal, valid and binding 
obligation of the Company, enforceable against the Company in accordance with its terms, subject to (i) laws of general application 
relating to bankruptcy, insolvency and the relief of debtors, and (ii) rules of law governing specific performance, injunctive relief and 
other equitable remedies.  
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(b) The Company’s board of directors has: (i) unanimously determined that the Merger is advisable and fair and in the best 
interests of the Company and its stockholders; (ii) unanimously recommended the adoption of this Agreement and the approval of the 
Company Certificate Amendment by the holders of Company Capital Stock and directed that this Agreement (including the Merger) 
and the Company Certificate Amendment be submitted for consideration by the Company’s stockholders in accordance with 
Section 7.3; and (iii) to the extent necessary, adopted a resolution having the effect of causing the Company not to be subject to any 
state takeover law or similar Legal Requirement that might otherwise apply to the Merger or any of the other transactions 
contemplated by this Agreement.  

(c) No state or foreign takeover statute or similar Legal Requirement applies or purports to apply to the Merger, this 
Agreement or any of the transactions contemplated hereby.  

2.22 Non-Contravention; Consents. Except as set forth in Part 2.22 of the Company Disclosure Schedule, neither (1) the 
execution, delivery or performance of this Agreement or any of the other agreements referred to in this Agreement, nor (2) the 
consummation of the Merger or any of the other transactions contemplated by this Agreement, will directly or indirectly (with or 
without notice or lapse of time):  

(a) contravene, conflict with or result in a violation of (i) any of the provisions of the certificate of incorporation or bylaws 
(or similar organizational documents) of the Company, or (ii) any resolution adopted by the stockholders of the Company, the board 
of directors of the Company or any committee of the board of directors of the Company;  

(b) contravene, conflict with or result in a violation of, or give any Governmental Body or other Person the right to 
challenge any of the transactions contemplated by this Agreement or to exercise any remedy or obtain any relief under, any Legal 
Requirement or any order, writ, injunction, judgment or decree to which the Company, or any of the assets owned or used by the 
Company, is subject;  

(c) contravene, conflict with or result in a violation of any of the terms or requirements of, or give any Governmental Body 
the right to revoke, withdraw, suspend, cancel, terminate or modify, any Governmental Authorization that is held by the Company or 
that otherwise relates to the business of the Company or to any of the assets owned or used by the Company;  

(d) contravene, conflict with or result in a violation or breach of, or result in a default under, any provision of any 
Company Contract, or give any Person the right to (i) declare a default or exercise any remedy under any such Contract, (ii) accelerate 
the maturity or performance of any such Company Contract, or (iii) cancel, terminate or modify any such Company Contract, in each 
case which results in a Material Adverse Effect, it being understood and agreed that any such right under subsections (i), (ii) or 
(iii) hereunder shall not be so qualified with respect to the Samyang Agreement; or  

(e) result in the imposition or creation of any lien or other Encumbrance upon or with respect to any asset owned or used 
by the Company (except for minor liens that will not,  
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in any case or in the aggregate, materially detract from the value of the assets subject thereto or materially impair the operations of the 
Company).  

Except as set forth in Part 2.22 of the Company Disclosure Schedule, the Company is not, nor will it be, required to make any filing 
with or give any notice to, or to obtain any Consent from, any Person in connection with (x) the execution, delivery or performance of 
this Agreement or any of the other agreements referred to in this Agreement, or (y) the consummation of the Merger or any of the 
other transactions contemplated by this Agreement.  

2.23 Full Disclosure. This Agreement (including, and as modified by the Company Disclosure Schedule) does not, and the 
Company Closing Certificate will not, (i) contain any representation, warranty or information that is false or misleading with respect 
to any material fact, or (ii) omit to state any material fact necessary in order to make the representations, warranties and information 
contained and to be contained herein and therein (in the light of the circumstances under which such representations, warranties and 
information were or will be made or provided) not false or misleading.  

2.24 Brokers; Other Service Providers. Except as set forth in Part 2.24 of the Company Disclosure Schedule, no broker, finder 
or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the Merger or any of the 
other transactions contemplated by this Agreement based upon arrangements made by or on behalf of the Company. Except as set 
forth in Part 2.24 of the Company Disclosure Schedule, no Person is or may become entitled to receive any fee or other amount from 
the Company for professional services performed or to be performed in connection with the Merger or any of the other transactions 
contemplated by this Agreement.  

2.25 Complete Copies of Materials. The Company has delivered or made available true and complete copies of each document 
which has been requested by the Parent or its counsel in connection with their legal and accounting review of the Company.  

2.26 No Existing Discussions. The Company nor any Representative of the Company is currently engaged, directly or 
indirectly, in any discussions with any Person (other than Parent and Merger Sub) relating to any Acquisition Transaction.  

  

Each Stockholder, severally and not jointly, represents and warrants to each of Parent and Merger Sub that the following 
statements are true, correct and complete as of the date of this Agreement, and will be true, correct and complete as of the Effective 
Time:  

3.1 Organization. If such Stockholder is not a natural person, such Stockholder (a) is duly organized, validly existing and in 
good standing under the laws of the jurisdiction in which it is organized, and (b) has the organizational power and authority to own 
the shares of Company Capital Stock listed next to such Stockholder’s name on Part 2.3(a) of the Company Disclosure Schedule, to 
execute and deliver this Agreement, to perform its obligations hereunder and to consummate the transactions contemplated hereby.  
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3.2 Authorization. If such Stockholder is not a natural person, the execution and delivery of this Agreement, the performance 
by such Stockholder of its obligations under this Agreement and the consummation by such Stockholder of the transactions 
contemplated hereby have been duly authorized by all necessary organizational action on the part of such Stockholder. This 
Agreement has been duly executed and delivered by such Stockholder and is the valid and binding obligation of such Stockholder 
enforceable against him, her or it in accordance with its terms, except as enforcement may be limited by equitable principles limiting 
the right to obtain specific performance or other equitable remedies, or by applicable bankruptcy or insolvency Legal Requirements 
and related decisions affecting creditors’ rights generally.  

3.3 No Conflict. None of the execution and delivery of this Agreement by such Stockholder, the performance by such 
Stockholder of his, her or its obligations hereunder or the consummation by such Stockholder of the transactions contemplated hereby 
(with or without the giving of notice or the passage of time, or both), will (i) conflict with or violate any Legal Requirement or 
governmental order to which such Stockholder is subject or by which such Stockholder or any of his, her or its Assets is bound, (ii) if 
such Stockholder is not a natural person, conflict with, violate, result in a breach of or constitute a default under any provision of the 
organizational documents of such Stockholder, or (iii) conflict with, violate, result in a breach of or constitute a default under, or 
result in the creation of any lien under, any Contract or material Liability to which such Stockholder is a party or by which he, she or 
it is bound or to which any of his, her or its assets is subject.  

3.4 No Consent. No consent, approval, governmental order or authorization of, or registration, qualification, declaration or 
filing with, any Governmental Body or any other Person, is required by or with respect to such Stockholder in connection with any of 
the execution and delivery by such Stockholder of this Agreement or any other instrument or agreement contemplated hereby, the 
performance by such Stockholder of his, her or its obligations hereunder or thereunder, or the consummation by such Stockholder of 
the transactions contemplated hereby or thereby (with or without the giving of notice or the passage of time, or both), except for the 
filing of the Certificate of Merger with the Delaware Secretary of State.  

3.5 Ownership of Securities. Such Stockholder holds and owns of record and beneficially all right, title and interest in and to 
the shares of Company Capital Stock and Company Options listed opposite the name of such Stockholder on Part 2.3(a) of the 
Company Disclosure Schedule free and clear of all liens and other Encumbrances. The Stockholder owns no, and has no right or 
obligation to acquire any, other or additional shares of capital stock or other securities of any type or nature of the Company.  

3.6 Litigation. There is no claim, action, suit, proceeding (at law or in equity), arbitration or investigation pending or, to the 
Knowledge of such Stockholder, threatened against such Stockholder, or relating to or affecting the shares of Company Capital Stock, 
Company Options or Company Warrants held by such Stockholder, and there are no governmental orders against such Stockholder 
relating to or affecting the shares of Company Capital Stock, Company Options or Company Warrants held by such Stockholder.  
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3.7 No Broker’s or Finder’s Fees. No broker, investment banker, financial advisor or other Person is entitled to any broker’s, 
finder’s, financial advisor’s or other similar fee or commission, or the reimbursement of expenses, in connection with the transactions 
contemplated by this Agreement based upon arrangements made by or on behalf of such Stockholder.  

  

Parent and Merger Sub jointly and severally represent and warrant to the Company as follows, except as set forth in the Parent 
Disclosure Schedule:  

4.1 Due Organization; Etc.  

(a) Each of Parent and Merger Sub is a corporation duly organized, validly existing and in good standing under the laws of 
the state of Delaware. Each of the Parent and Merger Sub has all necessary power and authority: (i) to conduct its business in the 
manner in which its business is currently being conducted; (ii) to own and use its assets in the manner in which its assets are currently 
owned and used; and (iii) to perform its obligations in all material respects under all Parent and Merger Sub Contracts.  

(b) Parent is qualified to do business in California and Delaware and is not required to be qualified, authorized, registered 
or licensed to do business as a foreign corporation in any other jurisdiction, except in those jurisdictions where the failure to be so 
qualified or in good standing, when taken together with all other failures by Parent to be so qualified or in good standing, would not 
have a material adverse effect on the ability of Parent to perform its obligations under this Agreement or consummate the transactions 
contemplated by this Agreement. The Parent and Merger Sub have never conducted any business under or otherwise used, for any 
purpose or in any jurisdiction, any fictitious name, assumed name, trade name or other name other than the names under which the 
Parent and Merger Sub are currently incorporated.  

(c) The SEC Filings of Parent accurately sets forth (i) the names of the members of the board of directors of the Parent, 
(ii) the names of the members of each committee of the board of directors of the Parent, and (iii) the names and titles of the officers of 
the Parent.  

(d) The Parent nor any of its stockholders has ever approved, or commenced any proceeding or made any election 
contemplating, the dissolution or liquidation of the Parent or the winding up or cessation of the Parent’s business or affairs. The 
Parent has not, and to the Parent’s Knowledge, no other party has, applied for bankruptcy or judicial composition proceedings 
concerning the Parent.  

(e) The Parent and Merger Sub do not own any controlling interest in any Entity, and the Parent and Merger Sub have 
never owned, beneficially or otherwise, any shares or other securities of, or any direct or indirect equity interest in, any Entity. The 
Parent and Merger Sub have not agreed to make, and are not obligated to make, any future investment in or capital contribution to any 
Entity. The Parent and Merger Sub have not guaranteed and are not  
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responsible or liable for any obligation of any Entity in which they own or have owned any equity interest.  

4.2 Certificate of Incorporation and Bylaws; Records.  

(a) The Parent has made available to Company accurate and complete copies as of the date of this Agreement of: (i) the 
certificate of incorporation and bylaws (or similar organizational documents) of the Parent, including all amendments thereto; (ii) the 
stock records of the Parent; and (iii) the minutes and other records of the meetings and other proceedings (including any actions taken 
by written consent or otherwise without a meeting) of the stockholders of the Parent, the board of directors of the Parent and all 
committees of the board of directors of the Parent. Except as set forth in Part 4.2(a) of the Parent Disclosure Schedule, there have 
been no formal meetings or other proceedings of the stockholders of the Parent, the board of directors of the Parent or any committee 
of the board of directors of the Parent that are not fully reflected in such minutes or other records.  

(b) There has not been any violation of any of the provisions of the certificate of incorporation or bylaws of the Parent, and 
the Parent has not taken any action that is inconsistent in any material respect with any resolution adopted by the Parent’s 
stockholders, the Parent’s board of directors or any committee of the Parent’s board of directors.  

(c) Except as set forth in Part 4.2(c) of the Parent Disclosure Schedule, the books of account, stock records, minute books 
and other records of the Parent are accurate, up-to-date and complete in all material respects, and have been maintained in accordance 
with prudent business practices.  

4.3 Capitalization, Etc.  

(a) All of the outstanding shares of capital stock of Parent and Merger Sub have been duly authorized and validly issued, 
and are fully paid and non-assessable, and, except as set forth in the SEC Filings of Parent, none of such shares is subject to any 
repurchase option, forfeiture provision or restriction on transfer (other than restrictions on transfer imposed by virtue of applicable 
federal and state securities laws).  

(b) Except as set forth in the SEC Filings of Parent, there is no: (i) outstanding subscription, option, call, warrant or right 
(whether or not currently exercisable) to acquire any shares of the capital stock or other securities of the Parent or Merger Sub 
(ii) outstanding security, instrument or obligation that is or may become convertible into or exchangeable for any shares of the capital 
stock or other securities of the Parent or Merger Sub; (iii) Contract under which either the Parent or Merger Sub is or may become 
obligated to sell or otherwise issue any shares of its capital stock or any other securities; (iv) condition or circumstance that may give 
rise to or provide a basis for the assertion of a claim by any Person to the effect that such Person is entitled to acquire or receive any 
shares of capital stock or other securities of the Parent or Merger Sub; or (v) hidden capital contributions in kind to the Parent’s or 
Merger Sub’s capital stock.  
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(c) All outstanding securities of Parent and Merger Sub have been issued and granted in compliance with (i) all applicable 
securities laws and other applicable Legal Requirements, and (ii) all requirements set forth in applicable Contracts. There are no 
preemptive rights applicable to any shares of capital stock of the Parent or Merger Sub, nor other rights to subscribe for or purchase 
securities of the Parent or Merger Sub.  

4.4 Financial Statements.  

(a) The audited balance sheets of the Parent, and the related audited statements of operations, statements of stockholders’ 
equity and statements of cash flows of the Parent for the fiscal years ending December 31, 2011 and 2012, and the unaudited balance 
sheets of the Parent and the related unaudited statements of operations, statements of stockholders’ equity and statements of cash 
flows of Parent for the fiscal quarters ending after January 1, 2011 that are set forth in the SEC Filings of Parent (“Parent Financial 
Statements”) are accurate and complete in all material respects and present fairly the consolidated financial position of the Parent as 
of the respective dates thereof and the consolidated results of operations and cash flows of the Parent for the periods covered thereby. 
The Parent Financial Statements have been prepared in accordance with GAAP applied on a consistent basis throughout the periods 
covered (except that the unaudited financial statements do not contain footnotes and are subject to normal and recurring year-end 
audit adjustments, which will not, individually or in the aggregate, be material in magnitude).  

(b) The books, records and accounts of the Parent accurately and fairly reflect, in reasonable detail, the transactions in and 
dispositions of the assets of the Parent. The systems of internal accounting controls maintained by the Parent are sufficient to provide 
reasonable assurance that: (i) transactions are executed in accordance with management’s general or specific authorization; 
(ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with GAAP and to maintain 
accountability for assets; (iii) access to assets is permitted only in accordance with management’s general or specific authorization; 
and (iv) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is 
taken with respect to any differences.  

4.5 Absence of Changes. Since December 31, 2012, the Parent has conducted its business only in the ordinary course consistent 
with the Parent SEC Filings, past practices, and, without limiting the generality of the foregoing, except as set forth in Part 4.5 of the 
Parent Disclosure Schedule or the Parent SEC Filings:  

(a) there has not been a Parent Material Adverse Effect;  

(b) there has not been any material loss, damage or destruction to, or any material interruption in the use of, any of the 
material assets (whether or not covered by insurance) of the Parent;  

(c) there has not been any resignation or termination of any named executive officer of the Parent;  
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(d) the Parent has not (i) declared, accrued, set aside or paid any dividend or made any other distribution in respect of any 
shares of capital stock, or (ii) repurchased, redeemed or otherwise reacquired any shares of the Parent’s capital stock or other 
securities;  

(e) the Parent has not sold, issued or authorized the issuance of (i) any capital stock or other security, except pursuant to the 
exercise of options or other rights issued under the Parent’s equity incentive plan, (ii) any option or right to acquire any capital stock 
or any other security, other than options or other rights issued under the Parent’s equity incentive plan in the ordinary course of 
business or (iii) any instrument convertible into or exchangeable for any capital stock or other security;  

(f) the Parent has not amended or waived any of its rights under, or permitted the acceleration of vesting under, (i) any 
provision of the Parent’s equity incentive plan, (ii) any provision of any agreement evidencing any outstanding Parent Option, or 
(iii) any restricted stock purchase agreement;  

(g) the Parent has not amended its certificate of incorporation or bylaws (or similar organizational documents), nor has 
effected or been a party to any Acquisition Transaction, recapitalization, reclassification of shares, stock split, reverse stock split or 
similar transaction;  

(h) the Parent has not made any capital expenditure which, when added to all other capital expenditures made on behalf of 
the Parent since December 31, 2012, exceeds $100,000;  

(i) the Parent has not (i) entered into or permitted any of the assets owned or used by it to become bound by any Contract 
that is or would constitute a Material Contract, or (ii) amended or prematurely terminated, or waived any right or remedy under, any 
Material Contract;  

(j) the Parent has not (i) acquired, leased, licensed or been granted any right or other asset from any other Person, (ii) sold, 
transferred, granted or otherwise disposed of, or leased or licensed, any right or other asset to any other Person, or (iii) waived or 
relinquished any right, except for rights or other assets acquired, leased, licensed or disposed of in the ordinary course of business and 
consistent with past practices;  

(k) the Parent has not written off as uncollectible, or established any extraordinary reserve with respect to, any account 
receivable or other indebtedness;  

(l) the Parent has not made any pledge or hypothecated any of its assets or otherwise permitted any of its assets to become 
subject to any Encumbrance;  

(m) the Parent has not (i) lent money to any Person (other than pursuant to routine travel and business advances made to 
employees in the ordinary course of business), or (ii) except for the Convertible Notes, incurred or guaranteed any indebtedness for 
borrowed money;  
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(n) the Parent has not (i) established or adopted any Parent Employee Plan, or (ii) paid any bonus or made any profit-
sharing or similar payment to, or (except in the ordinary course of business consistent with past practices) increased the amount of the 
wages, salary, commissions, fringe benefits or other compensation or remuneration payable to, any of its directors, officers or 
employees, other than year-end bonuses made in the ordinary course of business and other than options or other rights issued under 
the Parent’s equity incentive plan;  

(o) the Parent has not changed any of its methods of accounting or accounting practices in any respect;  

(p) the Parent has not filed any Tax election with the Internal Revenue Service or any other tax body;  

(q) the Parent has not commenced or settled any Legal Proceeding;  

(r) the Parent has not incurred, assumed or otherwise become subject to any Liability, other than in the ordinary course of 
business and consistent with past practices;  

(s) the Parent has not entered into any material transaction or taken any other material action, in each case outside the 
ordinary course of business or inconsistent with its past practices; and  

(t) the Parent has not agreed or committed to take any of the actions referred to in clauses “(c)” through “(s)” above.  

4.6 Title to Assets.  

(a) Except as set forth in Part 4.6(a) of the Parent Disclosure Schedule and except as would not reasonably be expected to 
have, individually or in the aggregate, a Parent or Merger Sub Material Adverse Effect, as of December 31, 2012, each of the Parent 
and Merger Sub owns, and has good, valid and marketable title to, or a valid leasehold interest in all assets reflected in the Parent 
SEC Filings. All of said assets are owned by each of the Parent and Merger Sub free and clear of any liens or other Encumbrances, 
except for (x) any lien for current taxes not yet due and payable, and (y) minor liens that have arisen in the ordinary course of 
business and that do not (in any case or in the aggregate) materially detract from the value of the assets subject thereto or materially 
impair the operations of the Parent or Merger Sub.  

(b) All facilities, machinery, equipment, fixtures, vehicles and other properties owned, leased or used by the Parent or 
Merger Sub are in good operating condition and repair and are reasonably fit and usable for the purposes for which they are being 
used. Each of the Parent and Merger Sub is in compliance with all material terms of each lease to which it is a party or is otherwise 
bound. Part 4.6(b) of the Parent Disclosure Schedule identifies all assets that are material to the business of the Parent and Merger 
Sub and that are being leased or licensed to the Parent and Merger Sub.  

4.7 Vote Required. The affirmative vote of the holders of a majority of the Outstanding Common Stock of Merger Sub is the 
only vote of the holders of any class or series  
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of the Merger Sub’s Capital Stock necessary to adopt and approve this Agreement, the Merger, and the other transactions 
contemplated by this Agreement.  

4.8 Equipment; Leasehold.  

(a) All material items of equipment and other tangible assets owned by or leased to each of the Parent and Merger Sub are 
adequate for the uses to which they are being put, are in good operating condition and repair (ordinary wear and tear excepted) and 
are adequate for the conduct of the business of the Parent and Merger Sub in the manner in which such business is currently being 
conducted.  

(b) Except as set forth in the Parent SEC Filings, each of the Parent and Merger Sub (i) does not own any real property or 
interests in real property and (ii) does not have any leasehold interests in any Real Property.  

4.9 Liabilities.  

(a) Except as disclosed in the Parent SEC Filings or identified in Part 4.9 of the Parent Disclosure Schedule, each of the 
Parent and Merger Sub has no accrued, contingent or other Liabilities of any nature, either matured or unmatured (whether or not 
required to be reflected in financial statements in accordance with GAAP, and whether due or to become due), except for Liabilities, 
accounts payable or accrued salaries that have been incurred by each of the Parent and Merger Sub in the ordinary course of business 
and consistent with the past practices of each of the Parent and Merger Sub.  

(b) Except as set forth in the Parent SEC Filings, the Parent has never effected or otherwise been involved in any “off-
balance sheet arrangements” (as defined in Item 303(a)(4)(ii) of Regulation S-K under the Exchange Act). Without limiting the 
generality of the foregoing, the Parent has never guaranteed any debt or other obligation of any other Person.  

4.10 Compliance with Legal Requirements.  

(a) Each of the Parent and Merger Sub has all Governmental Authorizations necessary to enable each of the Parent and 
Merger Sub to conduct its business in the manner in which their business is currently planned to be conducted. Each of the Parent and 
Merger Sub is, and at all times has been, in material compliance with the terms and requirements of the respective Governmental 
Authorizations, and no condition or circumstance exists, that might (with or without notice or lapse of time) constitute or result 
directly or indirectly in a violation of or a failure to comply with any term or requirement of any Governmental Authorization. Each 
of the Parent and Merger Sub has never received any notice or other communication (written or otherwise) from any Governmental 
Body regarding (a) any actual, alleged, potential or possible violation of or failure to comply with any term or requirement of any 
Governmental Authorization, or (b) any actual or possible revocation, withdrawal, suspension, cancellation, termination or 
modification of any Governmental Authorization.  

(b) Without limiting the foregoing, except as set forth on Part 4.10(b) of the Parent Disclosure Schedule, each of the Parent 
and Merger Sub has conducted, and continue to  
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conduct, the business of each of the Parent and Merger Sub in all material respects in compliance with all statutes, rules and 
regulations enforced or administered by FDA, including with respect to the collection, manufacture, processing, holding, storing, 
testing, distribution and marketing of products.  

(c) Except as set forth in Part 4.10(c) of the Parent Disclosure Schedule, each of the Parent and Merger Sub has not 
received any written notification of any pending or, to the Knowledge of Parent and Merger Sub, threatened, claim, suit, proceeding, 
hearing, enforcement, audit, investigation, warning letter, consent decree, consent agreement, corporate integrity agreement, 
arbitration or other action from any Governmental Authority, including, the FDA, the DEA, the Centers for Medicare & Medicaid 
Services, the U.S. Department of Health and Human Services Office of Inspector General and the U.S. Department of Veterans 
Affairs Office of Inspector General, alleging potential or actual material non-compliance by, or material liability of, each of the Parent 
and Merger Sub under any applicable Laws. Each of the Parent and Merger Sub is not a party to a corporate integrity agreement with 
the Office of the Inspector General of the Department of Health and Human Services or a consent decree with any Governmental 
Authority.  

(d) Part 4.10(d) of the Parent Disclosure Schedule lists (i) all Notices of Inspectional Observations (Form 483), (ii) all 
establishment inspection reports, (iii) all recall letters and warning letters, in each case (clauses (i), (ii) and (iii)), received by each of 
the Parent and Merger Sub from the FDA, and the responses thereto submitted by each of the Parent and Merger Sub relating to the 
products manufactured or distributed by or for each of the Parent and Merger Sub and (iv) all written communications (including by 
email) between the FDA and each of the Parent and Merger Sub or third parties authorized to communicate on behalf of each of the 
Parent and Merger Sub. A copy of all of the items listed in Part 4.10(d) of the Parent Disclosure Schedule has been provided to 
Company. To the extent not legally prohibited, Parent shall promptly provide to Company all written communications and 
information and records regarding all of the items set forth in this Part 4.10 arising after the date hereof through the Closing Date that 
are material, but in no event later than two (2) business days after receipt or production thereof.  

4.11 Tax Matters.  

(a) All Tax Returns required to be filed by or on behalf of the Parent with any Governmental Body with respect to any 
taxable period ending on or before the Closing Date (the “Parent Returns”) (i) have been or will be filed on or before the applicable 
due date, and (ii) have been, or will be when filed, accurately and completely prepared in all material respects in compliance with all 
applicable Legal Requirements. All amounts shown on the Parent Returns to be due on or before the Closing Date have been or will 
be paid on or before the Closing Date. The Parent has not waived any statute of limitations in respect of Taxes or agreed to any 
extension of time with respect to any Tax assessment or deficiency.  
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(b) The Financial Statements of the Parent fully accrue all actual and contingent Liabilities for Taxes with respect to all 
periods through the dates thereof in accordance with GAAP.  

(c) No Parent Return relating to income Taxes has ever been examined or audited by any Governmental Body. Except as 
set forth in Part 4.11(c) of the Parent Disclosure Schedule, there have been no examinations or audits of any Parent Return.  

(d) Except as set forth in Part 4.11(d) of the Parent Disclosure Schedule, no claim or Proceeding is pending or has been 
threatened against or with respect to the Parent in respect of any Tax. There are no unsatisfied Liabilities for Taxes (including 
liabilities for interest, additions to tax and penalties thereon and related expenses) with respect to any notice of deficiency or similar 
document received by the Parent with respect to any Tax (other than liabilities for Taxes asserted under any such notice of deficiency 
or similar document which are being contested in good faith by the Parent and with respect to which adequate reserves for payment 
have been established). There are no liens or other Encumbrances for Taxes upon any of the assets of the Parent except liens for 
current Taxes not yet due and payable.  

(e) The Parent has entered into or become bound by any agreement or consent pursuant to Section 341(f) of the Code. The 
Parent has not been, and will not be, required to include any adjustment in taxable income for any tax period (or portion thereof) 
pursuant to Section 481 or 263A of the Code or any comparable provision under state or foreign Tax laws as a result of transactions 
or events occurring, or accounting methods employed prior to the Closing. The Parent has never made any distribution to any of its 
shareholders of stock or securities of a controlled corporation within the meaning of Section 355 of the Code.  

4.12 Environmental Matters. Each of the Parent and Merger Sub has, and has been at all time, in compliance in all material 
respects with all applicable Environmental Laws, which compliance includes the possession by each of the Parent and Merger Sub of 
all permits and other Governmental Authorizations required under applicable Environmental Laws, and compliance with the terms 
and conditions thereof. Each of the Parent and Merger Sub has not received any notice or other communication (in writing or 
otherwise), whether from a Governmental Body, citizens group, employee or otherwise, that alleges that each of the Parent and 
Merger Sub is not in compliance with any Environmental Law, and, to the Knowledge of the Parent and Merger Sub, there are no 
circumstances that may prevent or interfere with the compliance of each of the Parent and Merger Sub with any Environmental Law 
in the future. To the Knowledge of the Parent and Merger Sub, no current or prior owner of any property leased or controlled by each 
of the Parent and Merger Sub has received any notice or other communication (in writing or otherwise), whether from a Government 
Body, citizens group, employee or otherwise, that alleges that such current or prior owner lessee, operator, or each of the Parent and 
Merger Sub is not in compliance with any Environmental Law. All Governmental Authorizations currently held by each of the Parent 
and Merger Sub pursuant to Environmental Laws are identified in Part 4.12 of the Parent Disclosure Schedule.  
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4.13 Insurance.  

(a) Parent has made available to the Company summaries of all insurance policies maintained by, at the expense of or for 
the benefit of each of the Parent and Merger Sub and identifies the annual premium applicable thereto and any material claims made 
thereunder, and includes a summary of the amounts and types of coverage and deductibles under each such insurance policy. Each of 
the insurance policies identified in this Part 4.13 of the Parent Disclosure Schedule is in full force and effect.  

(b) Part 4.13(b) of the Parent Disclosure Schedule identifies (1) each pending application for insurance that has been 
submitted by or on behalf of each of the Parent and Merger Sub, and (2) each self-insurance or risk-sharing arrangement affecting 
each of the Parent and Merger Sub or any of their assets.  

(c) Each of the Parent and Merger Sub has never received any notice or other communication regarding any actual or 
possible (a) cancellation or invalidation of any insurance policy, (b) refusal of any coverage or rejection of any claim under any 
insurance policy, or (c) material adjustment in the amount of the premiums payable with respect to any insurance policy.  

4.14 Related Party Transactions. Except as set forth in the Parent SEC Filings or Part 4.14 of the Parent Disclosure Schedule: 
(a) no Parent or Merger Sub Related Party has, and no Parent or Merger Sub Related Party has at any time had, any direct or indirect 
interest in any material asset used in or otherwise relating to each of the Parent’s and Merger Sub’s business; (b) no Parent or Merger 
Sub Related Party is, or has at any time been, indebted to each of the Parent or Merger Sub; (c) no Related Party has entered into, or 
has had any direct or indirect financial interest in, any material Contract, transaction or business dealing involving each of the Parent 
and Merger Sub; (d) no Parent or Merger Sub Related Party is competing, or has at any time competed, directly or indirectly, with 
each of the Parent and Merger Sub; and (e) no Parent or Merger Sub Related Party has any claim or right against each of the Parent 
and Merger Sub (other than rights under Parent or Merger Sub Options and rights to receive compensation for services performed as 
an employee of each of the Parent and Merger Sub).  

4.15 Legal Proceedings; Orders.  

(a) Legal Proceedings. There is no pending Legal Proceeding and, to the Knowledge of the Parent and Merger Sub, no 
Person has threatened to commence any Legal Proceeding: (i) that involves either the Parent or Merger Sub or any of the assets 
owned or used by each of the Parent and Merger Sub or any Person whose liability the Parent and Merger Sub has or may have 
retained or assumed, either contractually or by operation of law; (ii) that challenges, or that may have the effect of preventing, 
delaying, making illegal or otherwise interfering with, the Merger or any of the other transactions contemplated by this Agreement; or 
(iii) that relates to the ownership of any capital stock of each of the Parent and Merger Sub, or any option or other right to the capital 
stock of each of the Parent and Merger Sub, or right to receive consideration as a result of this Agreement. To the Knowledge of the 
Parent and Merger Sub, no event has occurred, and no claim, dispute or other condition or circumstance exists, that will or could 
reasonably be expected to, give rise to or serve as a basis for the commencement of any such Legal Proceeding. Except as set forth in 
Part 4.15(a) of the Parent Disclosure  
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Schedule, no Legal Proceeding involving claims in excess of $100,000 has been commenced by, and no Legal Proceeding involving 
claims in excess of $100,000 has been pending against each of the Parent and Merger Sub. Each of the Parent and Merger Sub has not 
received any ceased and deceased letter, requesting the Parent or Merger Sub to refrain from future breaches of any Person’s rights.  

(b) Orders. To the Knowledge of the Parent and Merger Sub, there is no order, writ, injunction, judgment or decree to 
which each of the Parent and Merger Sub, or any of the assets owned or used by each of the Parent and Merger Sub, is subject. To the 
Knowledge of the Parent and Merger Sub, no officer or other employee of each of the Parent and Merger Sub is subject to any order, 
writ, injunction, judgment or decree that prohibits such officer or other employee from engaging in or continuing any conduct, 
activity or practice relating to each of the Parent’s and Merger Sub’s business.  

4.16 Authority; Binding Nature of Agreement.  

(a) Each of the Parent and Merger Sub has the absolute and unrestricted right, power and authority to enter into and to 
perform its obligations under this Agreement; and the execution, delivery and performance by each of the Parent and Merger Sub of 
this Agreement have been duly authorized by all necessary action on the part of each of the Parent and Merger Sub and its board of 
directors. This Agreement constitutes the legal, valid and binding obligation of each of the Parent and Merger Sub, enforceable 
against each of the Parent and Merger Sub in accordance with its terms, subject to (i) laws of general application relating to 
bankruptcy, insolvency and the relief of debtors, and (ii) rules of law governing specific performance, injunctive relief and other 
equitable remedies.  

(b) Each of the Parent’s and Merger Sub’s board of directors has: (i) unanimously determined that the Merger is advisable 
and fair and in the best interests of each of the Parent and Merger Sub and its respective stockholders; (ii) where applicable, 
unanimously recommended the adoption of this Agreement by the holders of each of Parent and Merger Sub Capital Stock and 
directed that this Agreement (including the Merger) be submitted for consideration by each of the Parent’s and Merger Sub’s 
stockholders; and (iii) to the extent necessary, adopted a resolution having the effect of causing each of the Parent and Merger Sub not 
to be subject to any state takeover law or similar Legal Requirement that might otherwise apply to the Merger or any of the other 
transactions contemplated by this Agreement.  

(c) No state or foreign takeover statute or similar Legal Requirement applies or purports to apply to the Merger, this 
Agreement or any of the transactions contemplated hereby.  

4.17 Non-Contravention; Consents. Except as set forth in Part 4.17 of the Parent Disclosure Schedule, neither (1) the 
execution, delivery or performance of this Agreement or any of the other agreements referred to in this Agreement, nor (2) the 
consummation of the Merger or any of the other transactions contemplated by this Agreement, will directly or indirectly (with or 
without notice or lapse of time):  
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(a) contravene, conflict with or result in a violation of (i) any of the provisions of the certificate of incorporation or bylaws 
(or similar organizational documents) of each of the Parent and Merger Sub, or (ii) any resolution adopted by the stockholders of each 
of the Parent and Merger Sub, the board of directors of each of the Parent and Merger Sub or any committee of the board of directors 
of each of the Parent and Merger Sub;  

(b) contravene, conflict with or result in a violation of, or give any Governmental Body or other Person the right to 
challenge any of the transactions contemplated by this Agreement or to exercise any remedy or obtain any relief under, any Legal 
Requirement or any order, writ, injunction, judgment or decree to which each of the Parent and Merger Sub, or any of the assets 
owned or used by each of the Parent and Merger Sub, is subject;  

(c) contravene, conflict with or result in a violation of any of the terms or requirements of, or give any Governmental Body 
the right to revoke, withdraw, suspend, cancel, terminate or modify, any Governmental Authorization that is held by each of the 
Parent and Merger Sub or that otherwise relates to the business of each of the Parent and Merger Sub or to any of the assets owned or 
used by each of the Parent and Merger Sub;  

(d) contravene, conflict with or result in a violation or breach of, or result in a default under, any provision of any Parent or 
Merger Sub Contract, or give any Person the right to (i) declare a default or exercise any remedy under any such Contract, 
(ii) accelerate the maturity or performance of any such Contract, or (iii) cancel, terminate or modify any such Contract, in each case 
which results in a Material Adverse Effect; or  

(e) result in the imposition or creation of any lien or other Encumbrance upon or with respect to any asset owned or used 
by each of the Parent and Merger Sub (except for minor liens that will not, in any case or in the aggregate, materially detract from the 
value of the assets subject thereto or materially impair the operations of each of the Parent and Merger Sub).  

4.18 Full Disclosure. The Company’s SEC Filings do not, and the Parent Closing Certificate will not, (i) contain any 
representation, warranty or information that is false or misleading with respect to any material fact, or (ii) omit to state any material 
fact necessary in order to make the representations, warranties and information contained and to be contained herein and therein (in 
the light of the circumstances under which such representations, warranties and information were or will be made or provided) not 
false or misleading.  

4.19 Brokers; Other Service Providers. Except as set forth in Part 4.19 of the Parent Disclosure Schedule, no broker, finder or 
investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the Merger or any of the other 
transactions contemplated by this Agreement based upon arrangements made by or on behalf of the Parent. Except as set forth in Part 
4.19 of the Parent Disclosure Schedule, no Person is or may become entitled to receive any fee or other amount from the Parent for 
professional services performed or to be performed in connection with the Merger or any of the other transactions contemplated by 
this Agreement.  
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4.20 Complete Copies of Materials. The Parent has delivered or made available true and complete copies of each document 
which has been requested by the Company or its counsel in connection with their legal and accounting review of the Parent.  

  

5.1 Access and Investigation. During the period from the date of this Agreement through the Closing Date or earlier 
termination of this Agreement in accordance with the terms of this Agreement (the “Pre-Closing Period”), the Company shall, and 
shall cause its Representatives to: (a) provide Parent and Parent’s Representatives with reasonable access to the Company’s 
Representatives, personnel and assets and to all existing books, records, Tax Returns, work papers and other documents and 
information relating to the Company; and (b) provide Parent and Parent’s Representatives with copies of such existing books, records, 
Tax Returns, work papers and other documents and information relating to the Company, and with such additional financial, 
operating and other data and information regarding the Company, as Parent may reasonably request, including data and information 
required by the Parent to remain in compliance with its SEC and stock exchange listing requirements.  

5.2 Operation of the Company’s Business. During the Pre-Closing Period:  

(a) the Company shall conduct its business and operations in the ordinary course and in substantially the same manner as 
such business and operations have been conducted prior to the date of this Agreement;  

(b) the Company shall use commercially reasonable efforts to preserve intact its current business organization, keep 
available the services of its current officers and employees and maintain its relations and good will with all suppliers, customers, 
landlords, creditors, employees and other Persons having business relationships with the Company;  

(c) the Company shall keep in full force all insurance policies identified in Part 2.17 of the Company Disclosure Schedule; 

(d) the Company shall not declare, accrue, set aside or pay any dividend or make any other distribution in respect of any 
shares of capital stock, and the Company shall not repurchase, redeem or otherwise reacquire any shares of capital stock or other 
securities;  

(e) except for the issuance of Company Notes and Company Warrants to additional Investors prior to Closing and up to the 
aggregate authorized number Company Warrants the issuance of shares of Company Common Stock upon exercise or conversion of 
presently outstanding Company Options or Company Warrants, the Company shall not sell, issue or authorize the issuance of (i) any 
capital stock or other security, (ii) any option or right to acquire any capital stock or other security, or (iii) any instrument convertible 
into or exchangeable for any capital stock or other security;  

(f) except as contemplated by this Agreement, the Company shall not amend or permit the adoption of any amendment to 
the certificate of incorporation or bylaws of the  
  

46 

5. CERTAIN COVENANTS OF THE COMPANY AND PARENT 



Company, or effect the Company to become a party to any Acquisition Transaction, recapitalization, reclassification of shares, stock 
split, reverse stock split or similar transaction;  

(g) the Company shall not form any subsidiary or acquire any equity interest or other interest in any other Entity;  

(h) the Company shall not (i) lend money to any Person (except that the Company may make routine travel advances to 
employees in the ordinary course of business and consistent with its past practices), or (ii) incur or guarantee any indebtedness for 
borrowed money;  

(i) the Company shall not (i) establish, adopt or amend any Company Employee Plan, (ii) pay any bonus or make any 
profit-sharing payment, cash incentive payment or similar payment to, or increase the amount of the wages, salary, commissions, 
fringe benefits or other compensation or remuneration payable to, any of its directors, officers or employees, or (iii) hire any new 
employees;  

(j) the Company shall not change any of its methods of accounting or accounting practices in any material respect;  

(k) the Company shall not make any Tax election;  

(l) the Company shall not commence or settle any Legal Proceeding; and  

(m) the Company shall not agree or commit to take any of the actions described in clauses “(e)” through “(l)” above.  

5.3 Notification; Updates to Company Disclosure Schedule.  

(a) During the Pre-Closing Period, the Company shall promptly notify Parent in writing of:  

(i) the discovery by the Company of any event, condition, fact or circumstance that occurred or existed on or prior to 
the date of this Agreement and that caused or constitutes in any material respect an inaccuracy in or breach of any representation or 
warranty made by the Company in this Agreement (as modified by the Company Disclosure Schedule);  

(ii) any event, condition, fact or circumstance that occurs, arises or exists after the date of this Agreement and that 
would cause or constitute in any material respect an inaccuracy in or breach of any representation or warranty made by the Company 
in this Agreement if (A) such representation or warranty had been made as of the time of the occurrence, existence or discovery of 
such event, condition, fact or circumstance, or (B) such event, condition, fact or circumstance had occurred, arisen or existed on or 
prior to the date of this Agreement;  

(iii) any material breach of any covenant or obligation of the Company; and  
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(iv) any event, condition, fact or circumstance that would make the satisfaction of any of the conditions set forth in 
Section 7 or Section 8 impossible or unlikely.  

(b) If any event, condition, fact or circumstance that is required to be disclosed pursuant to Section 5.3(a) requires any 
change in the Company Disclosure Schedule, or if any such event, condition, fact or circumstance would require such a change 
assuming the Company Disclosure Schedule were dated as of the date of the occurrence, existence or discovery of such event, 
condition, fact or circumstance, then the Company shall promptly deliver to Parent an update to the Company Disclosure Schedule 
specifying such change. No such update shall be deemed to supplement or amend the Company Disclosure Schedule for the purpose 
of (i) determining the accuracy of any of the representations and warranties made by the Company in this Agreement (including for 
purposes of indemnification pursuant to Section 10), or (ii) determining whether any of the conditions of Section 7 has been satisfied. 

5.4 Notification; Updates to Parent Disclosure Schedule.  

(a) During the Pre-Closing Period, the Parent shall promptly notify the Company in writing of:  

(i) the discovery by the Parent of any event, condition, fact or circumstance that occurred or existed on or prior to 
the date of this Agreement and that caused or constitutes in any material respect an inaccuracy in or breach of any representation or 
warranty made by Parent in this Agreement (as modified by the Parent Disclosure Schedule);  

(ii) any event, condition, fact or circumstance that occurs, arises or exists after the date of this Agreement and that 
would cause or constitute in any material respect an inaccuracy in or breach of any representation or warranty made by the Parent in 
this Agreement if (A) such representation or warranty had been made as of the time of the occurrence, existence or discovery of such 
event, condition, fact or circumstance, or (B) such event, condition, fact or circumstance had occurred, arisen or existed on or prior to 
the date of this Agreement;  

(iii) any material breach of any covenant or obligation of Parent; and  

(iv) any event, condition, fact or circumstance that would make the satisfaction of any of the conditions set forth in 
Section 7 or Section 8 impossible or unlikely.  

(b) If any event, condition, fact or circumstance that is required to be disclosed pursuant to Section 5.4(a) requires any 
change in the Parent Disclosure Schedule, or if any such event, condition, fact or circumstance would require such a change assuming 
the Parent Disclosure Schedule were dated as of the date of the occurrence, existence or discovery of such event, condition, fact or 
circumstance, then the Parent shall promptly deliver to Company an update to the Parent Disclosure Schedule specifying such change. 
No such update shall be deemed to supplement or amend the Parent Disclosure Schedule for the purpose of (i) determining the 
accuracy of any of the representations and warranties made by the Company in this Agreement (including for purposes of 
indemnification pursuant to Section 10), or (ii) determining whether any of the conditions of Section 7 has been satisfied.  
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5.5 No Negotiation. During the Pre-Closing Period, the Company shall not, directly or indirectly:  

(a) solicit or encourage the initiation of any inquiry, proposal or offer from any Person (other than Parent) relating to a 
possible Acquisition Transaction;  

(b) participate in any discussions or negotiations or enter into any agreement with, or provide any non-public information 
to, any Person (other than Parent) relating to or in connection with a possible Acquisition Transaction; or  

(c) consider, entertain or accept any proposal or offer from any Person (other than Parent) relating to a possible Acquisition 
Transaction.  

The Company shall promptly notify Parent in writing of any inquiry, proposal or offer relating to a possible Acquisition Transaction 
that is received by the Company or any of its respective affiliates during the Pre-Closing Period.  

  

6.1 Filings and Consents. As promptly as practicable after the execution of this Agreement, each party to this Agreement 
(a) shall make all filings (if any) and give all notices (if any) required to be made and given by such party in connection with the 
Merger and the other transactions contemplated by this Agreement, and (b) shall use all commercially reasonable efforts to obtain 
Consents as set forth on Part 6.1 of the Company Disclosure Schedule. The Company shall (upon request) promptly deliver to Parent 
a copy of each such filing made, each such notice given and each such Consent obtained by the Company during the Pre-Closing 
Period.  

6.2 Public Announcements. During the Pre-Closing Period neither the Company nor Parent shall issue any press release or 
make any public statement regarding this Agreement or the Merger, or regarding any of the other transactions contemplated by this 
Agreement, without the other party’s prior written consent, except as required by any Legal Requirement (including rules of any 
exchange).  

6.3 Commercially Reasonable Efforts. During the Pre-Closing Period the Company shall use all commercially reasonable 
efforts to cause the conditions set forth in Section 7 to be satisfied on a timely basis.  

6.4 Employment Agreements. The Company shall use its best efforts to cause each of the Key Holders to enter into 
employment agreements on customary terms and conditions acceptable to Parent. FIRPTA Matters. At the Closing, the Company 
shall deliver Parent a statement described in Section 1.1445-2(c)(3)(i) of the United States Treasure Regulations certifying that to the 
best of its knowledge the interests in the Company are not U.S. real property interests.Release. At the Closing, the Company shall use 
its best efforts to cause each of the Key Holders to execute and deliver to the Company a General Release with customary terms and 
conditions to be agreed prior to the date of this Agreement (the “General Release”). For purposes of this Section 6.6, “best efforts” 
shall mean that the  
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Company shall not pay any bonus or other consideration in connection with the Merger to such Key Holders without the 
execution and delivery of a General Release.  

6.5 Intentionally Omitted.  

6.6 Communications with Employees. During the Pre-Closing Period, Parent may communicate with Company Employees 
regarding post-Closing employment matters with Parent or any affiliate of Parent, including compensation and applicable employee 
benefit plans.  

6.7 Resignation of Officers and Directors. The Company shall use commercially reasonable efforts to obtain and deliver to 
Parent at or prior to the Closing the resignation of each officer and director of the Company effective as of the Effective Time (it 
being understood that such resignation shall be from the office of officer or director of the Company and shall not, in and of itself, 
constitute a termination of such individual’s employment with the Company).  

6.8 Board of Directors. Promptly following the Effective Time, Parent shall take all necessary actions to increase the number of 
members of Parent’s board of directors by two and fill such vacancies by appointing Vuong Trieu and Jaisim Shah, or their respective 
designees (who shall in any event meet the independence requirements of the NASDAQ Stock Exchange or NYSE) as members of 
the board of directors and, for the subsequent five (5) annual meetings of the stockholders of Parent, the board of directors of Parent 
shall nominate, and recommend the election of, Vuong Trieu and Jaisim Shah as members of the board of directors of Parent in 
connection with the annual meeting of the stockholders of Parent.  

  

The obligations of Parent and Merger Sub to effect the Merger and otherwise consummate the transactions contemplated by this 
Agreement are subject to the satisfaction (or waiver by Parent), at or prior to the Closing, of each of the following conditions:  

7.1 Accuracy of Representations. Each of the representations and warranties made by the Company in this Agreement shall 
have been true and correct in all respects as of the date of this Agreement and shall be true and correct in all respects as of the Closing 
Date as if made at the Closing (except to the extent such representations and warranties expressly relate to a specific date, in which 
case such representations and warranties shall be true and correct in all respects on and as of such date), except where the failure of 
such representations and warranties of the Company to be so true and correct, individually or in the aggregate, has not had and does 
not have a Company Material Adverse Effect, provided, however, that (i) all materiality qualifications limiting the scope of such 
representations and warranties shall be disregarded; and (ii) for purposes of determining the accuracy of such representations and 
warranties, any update of or modification to the Company Disclosure Schedule made or purported to have been made on or after the 
date of this Agreement shall be disregarded.  

7.2 Performance of Covenants. All of the covenants and obligations that the Company is required to comply with or to perform 
at or prior to the Closing shall have been complied with and performed in all material respects.  
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7.3 Stockholder Approval. The adoption of this Agreement and the Company Certificate Amendment shall have been duly 
approved by the Required Vote.  

7.4 Governmental Consents. All filings with and other Consents of any Governmental Body (including, without limitation, any 
German Governmental Body) required to be made or obtained in connection with the Merger and the other transactions contemplated 
by this Agreement shall have been made or obtained and shall be in full force and effect and any waiting period under any applicable 
antitrust or competition law, regulation or other Legal Requirement shall have expired or been terminated.  

7.5 Agreements and Documents. Parent shall have received the following agreements and documents, each of which shall be in
full force and effect:  

(a) each of the Key Holders shall have entered into employment agreements with Company with customary terms and 
conditions acceptable to Parent, and such employment agreements shall be in full force and effect;  

(b) Noncompetition Agreements, with customary terms and conditions acceptable the Parent, duly executed by each of the 
Key Holders;  

(c) a General Release, with customary terms and conditions acceptable to the Parent, duly executed by each of the Key 
Holders;  

(d) a legal opinion, with customary terms and conditions acceptable to Parent from Hall, Estill, Hardwick, Gable, 
Golden & Nelson, P.C.;  

(e) a certificate executed on behalf of the Company by the Chief Executive of the Company containing the representation 
and warranty of the Company that the conditions set forth in Section 7.1, 7.2, 7.3 and 7.7 have been duly satisfied (the “Company 
Closing Certificate”);  

(f) a certificate of merger in a form reasonably satisfactory to Parent and the Company, duly executed by the Company;  

(g) a certificate (the “Merger Consideration Certificate”), duly executed on behalf of the Company by the Chief Executive 
of the Company, containing the following information and the representation and warranty of the Company that all of such 
information is true and accurate as of the Closing:  

(i) the aggregate amount of Deductible Transaction Expenses paid or payable (including any Deductible Transaction 
Expenses that will become payable after the Effective Time with respect to services performed or actions taken prior to the Effective 
Time);  

(ii) the name and address of record of each Person who is a stockholder of the Company immediately prior to the 
Effective Time or who held Company Options or Company Warrants that were canceled or repurchased by the Company immediately 
prior to the cancellation of such Company Option or Company Warrant;  
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(iii) the number and class of securities held by each such individual immediately prior to the Effective Time; 

(iv) the number of shares of Parent Common Stock to be heldback by Parent and contributed to the Holdback Fund;  

the number of shares of Parent Common Stock or cash that each such individual will be entitled to receive pursuant 
to Section 1.6, 1.7 or 1.8 and Exhibit C if and when the Development Milestone occurs and the corresponding 
Milestone Consideration is earned pursuant to the terms of this Agreement;  

(h) written acknowledgments pursuant to which the outside legal counsel and any financial advisor, accountant or other 
Person who performed services for or on behalf of the Company, or who is otherwise entitled to any compensation from the 
Company, in connection with this Agreement, any of the transactions contemplated by this Agreement or otherwise, acknowledges: 
(A) the total amount of fees, costs and expenses of any nature that is payable or has been paid to such Person in connection with this 
Agreement and any of the transactions contemplated by this Agreement or otherwise; and (B) that it has been paid in full and is not 
(and will not be) owed any other amount by the Company with respect to this Agreement, the transactions contemplated by this 
Agreement or otherwise;  

(i) written resignations of each officer and director of the Company, effective as of the Effective Time; and  

(j) a questionnaire filled by each holder of Shares outstanding immediately prior to the Effective Time, indicating in a 
manner satisfactory to Parent, that such holder is an Accredited Investor as defined in Rule 501 of Regulation D promulgated under 
the Securities Act.  

7.6 Absence of Material Adverse Effect. There shall have been no change in the business, properties, condition (financial or 
otherwise), products in development, or results of operations of the Company since the date of this Agreement which has had a 
Company Material Adverse Effect.  

7.7 Intentionally Left Blank.  

7.8 No Restraints. No temporary restraining order, preliminary or permanent injunction or other order preventing the 
consummation of the Merger shall have been issued by any court of competent jurisdiction and remain in effect, and there shall not be 
any Legal Requirement enacted or deemed applicable to the Merger that makes consummation of the Merger illegal.  

7.9 Intentionally Left Blank.  

7.10 No Legal Proceedings. No Governmental Body and no other Person shall have commenced or threatened to commence 
any Legal Proceeding against the Company or any Legal  
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Proceedings: (a) challenging the Merger or any of the other transactions contemplated by this Agreement or seeking the recovery of 
damages in connection with the Merger or any of the other transactions contemplated by this Agreement; (b) seeking to prohibit or 
limit the exercise by Parent of any material right pertaining to its ownership of stock of Merger Sub or the Company; (c) that may 
have the effect of preventing, delaying, making illegal or otherwise interfering with the Merger or any of the other transactions 
contemplated by this Agreement; or (d) seeking to compel the Company, Parent or any affiliate of Parent to dispose of or hold 
separate any material assets as a result of the Merger or any of the other transactions contemplated by this Agreement.  

7.11 Intentionally Left Blank.  

7.12 Closing Notice. Parent, in its sole discretion, has elected to deliver a written notice to the Company indicating its intention 
to close the transactions contemplated by this Agreement (the “Closing Notice”).  

7.13 Bulk Transfer Law. The Company shall have complied with all applicable bulk transfer law and all other applicable Legal 
Requirements.  

7.14 Extinguishment of Debt. All outstanding debts and obligations, whether current or long-term, of the Company, including 
but not limited to promissory notes, will be extinguished upon the Closing of this Agreement except as expressly set forth on a 
schedule to this Agreement.  

  

The obligations of the Company to effect the Merger and otherwise consummate the transactions contemplated by this 
Agreement are subject to the satisfaction (or waiver by the Company), at or prior to the Closing, of the following conditions:  

8.1 Accuracy of Representations. Each of the representations and warranties made by Parent in this Agreement shall have been 
true and correct in all respects as of the date of this Agreement and shall be true and correct in all respects as of the Closing Date as if 
made at the Closing (except to the extent such representations and warranties expressly relate to a specific date, in which case such 
representations and warranties shall be true and correct in all respects on and as of such date), except where the failure of such 
representations and warranties of Parent to be so true and correct, individually or in the aggregate, has not had and does not have a 
Parent Material Adverse Effect, provided, however, that (i) all materiality qualifications limiting the scope of such representations and 
warranties shall be disregarded; and (ii) for purposes of determining the accuracy of such representations and warranties, any update 
of or modification to the Parent Disclosure Schedule made or purported to have been made on or after the date of this Agreement 
shall be disregarded.  

8.2 Performance of Covenants. All of the covenants and obligations that Parent is required to comply with or to perform at or 
prior to the Closing shall have been complied with and performed in all material respects.  
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8.3 Governmental Consents. All filings with and other Consents of any Governmental Body required to be made or obtained in 
connection with the Merger and the other transactions contemplated by this Agreement shall have been made or obtained and shall be 
in full force and effect and any waiting period under any applicable antitrust or competition law, regulation or other Legal 
Requirement shall have expired or been terminated.  

8.4 Agreements and Documents. The Company shall have received the following agreements and documents, each of which 
shall be in full force and effect:  

(a) Company shall have entered into employment agreements with the Key Holders with customary terms and conditions 
acceptable to Parent, and such employment agreements shall be in full force and effect;  

(b) Noncompetition Agreements, with customary terms and conditions acceptable the Parent, duly executed by the Key 
Holders;  

(c) a General Release, with customary terms and conditions acceptable to the Parent, duly executed by each of the Key 
Holders;  

(d) a license and option agreement with Biomiga Diagnostics, Inc. (“Biomiga”) for the use of technology and intellectual 
property developed by Biomiga for use in oncology diagnostics; and  

(e) a certificate executed on behalf of Parent by an office of Parent containing the representation and warranty of Parent 
that the conditions set forth in Section 8.1, 8.2, 8.3 and 7.5 have been duly satisfied (the “Parent Closing Certificate”).  

8.5 Absence of Material Adverse Effect. There shall have been no change in the business, properties, condition (financial or 
otherwise), stockholders’ equity, products in development or prospects, or results of operations of the Parent and its Subsidiaries, 
taken as a whole, since the date of this Agreement which has had or would reasonably be expected to have a Parent Material Adverse 
Effect.  

8.6 No Restraints. No temporary restraining order, preliminary or permanent injunction or other order preventing the 
consummation of the Merger shall have been issued by any court of competent jurisdiction and remain in effect, and there shall not be 
any Legal Requirement enacted or deemed applicable to the Merger that makes consummation of the Merger illegal.  

8.7 No Legal Proceedings. No Governmental Body and no other Person shall have commenced or threatened to commence any 
Legal Proceeding: (a) challenging the Merger or any of the other transactions contemplated by this Agreement or seeking the 
recovery of damages in connection with the Merger or any of the other transactions contemplated by this Agreement; or (b) that may 
have the effect of preventing, delaying, making illegal or otherwise interfering with the Merger or any of the other transactions 
contemplated by this Agreement.  
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9.1 Termination Events. This Agreement may be terminated prior to the Closing:  

(a) by Parent if the Closing has not taken place on or before 5:00 p.m. (Pacific time) within sixty (60) days of the execution 
date of this Agreement (the “Expiration Date”) (other than as a result of any failure on the part of Parent to comply with or perform 
any covenant or obligation of Parent or Merger Sub set forth in this Agreement or in any other agreement or instrument delivered to 
the Company in connection with the transactions contemplated by this Agreement);  

(b) by the Company if the Closing has not taken place on or before 5:00 p.m. (Pacific time) on the Expiration Date (other 
than as a result of any failure on the part of the Company or any of the stockholders of the Company to comply with or perform any 
covenant or obligation set forth in this Agreement or in any other agreement or instrument delivered to Parent in connection with the 
transactions contemplated by this Agreement);  

(c) by either Parent or the Company if: (i) a court of competent jurisdiction or other Governmental Body shall have issued 
a final and non-appealable order, decree or ruling, or shall have taken any other action, having the effect of permanently restraining, 
enjoining or otherwise prohibiting the Merger; or (ii) there shall be any Legal Requirement enacted, promulgated, issued or deemed 
applicable to the Merger by any Governmental Body that would make consummation of the Merger illegal;  

(d) by Parent if: (i) any of the representations and warranties of the Company contained in this Agreement shall be 
inaccurate as of the date of this Agreement, or shall have become inaccurate as of a date subsequent to the date of this Agreement, 
such that the condition set forth in Section 6.1 would not be satisfied; or (ii) any of the covenants of the Company contained in this 
Agreement shall have been breached such that the condition set forth in Section 7.2 would not be satisfied; provided, however, that if 
an inaccuracy in any of the representations and warranties of the Company as of a date subsequent to the date of this Agreement or a 
breach of a covenant by the Company is curable by the Company through the use of reasonable efforts within 20 days following the 
date Parent notifies the Company in writing of the existence of such inaccuracy or breach and the Expiration Date (the “Company 
Cure Period”), then Parent may not terminate this Agreement under this Section 9.1(d) as a result of such inaccuracy or breach prior 
to the expiration of the Company Cure Period, provided the Company, during the Company Cure Period, continues to exercise 
reasonable efforts to cure such inaccuracy or breach (it being understood that Parent may not terminate this Agreement pursuant to 
this Section 9.1(d) with respect to such inaccuracy or breach if such inaccuracy or breach is cured prior to the expiration of the 
Company Cure Period);  

(e) by the Company if: (i) any of Parent’s representations and warranties contained in this Agreement shall be inaccurate as 
of the date of this Agreement, or shall have become inaccurate as of a date subsequent to the date of this Agreement, such that the 
condition set forth in Section 8.1 would not be satisfied; or (ii) if any of Parent’s covenants contained in this Agreement shall have 
been breached such that the condition set forth in Section 8.2 would not be satisfied; provided, however, that if an inaccuracy in any 
of Parent’s representations and  
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warranties as of a date subsequent to the date of this Agreement or a breach of a covenant by Parent is curable by Parent through the 
use of reasonable efforts during the period within 20 days following the date the Company notifies Parent in writing of the existence 
of such inaccuracy or breach and the Expiration Date (the “Parent Cure Period”), then the Company may not terminate this 
Agreement under this Section 9.1(e) as a result of such inaccuracy or breach prior to the expiration of the Parent Cure Period, 
provided Parent, during the Parent Cure Period, continues to exercise reasonable efforts to cure such inaccuracy or breach (it being 
understood that the Company may not terminate this Agreement pursuant to this Section 9.1(e) with respect to such inaccuracy or 
breach if such inaccuracy or breach is cured prior to the expiration of the Parent Cure Period).  

9.2 Termination Procedures. If Parent wishes to terminate this Agreement pursuant to Section 9.1(a), Section 9.1(c) or 
Section 9.1(d), Parent shall deliver to the Company a written notice stating that Parent is terminating this Agreement and setting forth 
a brief description of the basis on which Parent is terminating this Agreement. If the Company wishes to terminate this Agreement 
pursuant to Section 9.1(b), Section 9.1(c) or Section 9.1(e), the Company shall deliver to Parent a written notice stating that the 
Company is terminating this Agreement and setting forth a brief description of the basis on which the Company is terminating this 
Agreement.  

9.3 Effect of Termination. If this Agreement is terminated pursuant to Section 9.1, all further obligations of the parties under 
this Agreement shall terminate; provided, however, that: (a) none of the parties shall be relieved of any obligation or liability arising 
from any prior breach by such party of any provision of this Agreement; and (b) the parties shall, in all events, remain bound by and 
continue to be subject to the provisions set forth in Sections 10.  

  

10.1 Survival of Representations, Etc.  

(a) General Survival. Subject to Section 10.1(b) and Section 10.1(d), the representations and warranties made by the 
Company and Parent in this Agreement and the representations and warranties set forth in the Company Closing Certificate, the 
Parent Closing Certificate and the Merger Consideration Certificate, in each case other than the Specified Representations, shall 
survive the Effective Time and shall expire on the twelve-month anniversary of the Closing Date (the “Termination Date”); provided, 
however, that if, at any time prior to the Termination Date, a written notice is delivered to the Stockholders’ Agent or Parent, as 
applicable, alleging the existence an inaccuracy in or a breach of any of such representations and warranties and asserting a claim for 
recovery under Section 10.2 or under Section 10.6, as applicable, based on such alleged inaccuracy or breach, then the claim asserted 
in such notice shall survive the Termination Date until such time as such claim is fully and finally resolved.  

(b) Specified Representations. Notwithstanding anything to the contrary contained in Section 10.1(a), but subject to 
Section 10.1(d), the Specified Representations shall survive the Effective Time until 30 days after the expiration of the statute of 
limitations applicable thereto (including any extensions thereof); provided, however, that if, at any time  
  

56 

10. INDEMNIFICATION, ETC. 



prior to the applicable expiration date referred to in this sentence, a written notice is delivered to the Stockholders’ Agent or Parent, as 
applicable, alleging the existence of an inaccuracy in or a breach of any of such Specified Representations and asserting a claim for 
recovery under Section 10.2 or under Section 10.6, as applicable, based on such alleged inaccuracy or breach, then the claim asserted 
in such notice shall survive the applicable termination date until such time as such claim is fully and finally resolved.  

(c) Intentional/Willful Misrepresentation; Fraud. Notwithstanding anything to the contrary contained in Section 10.1(a) or 
Section 10.1(b), the limitations set forth in Sections 10.1(a) and 10.1(b) shall not apply in the case of claims based upon intentional or 
willful misrepresentation or fraud.  

(d) Representations Not Limited. The representations, warranties, covenants and obligations of the Company, and the 
rights and remedies that may be exercised by the Parent Indemnitees, shall not be limited or otherwise affected by or as a result of any 
information furnished to, or any investigation made by or knowledge of, any of the Parent Indemnitees or any of their 
Representatives. The representations, warranties, covenants and obligations of Parent, and the rights and remedies that may be 
exercised by the Indemnitors, shall not be limited or otherwise affected by or as a result of any information furnished to, or any 
investigation made by or knowledge of, any of the Indemnitors or any of their Representatives.  

(e) Disclosure Schedule. For purposes of this Agreement, each statement or other item of information set forth: (i) in the 
Company Disclosure Schedule or in any update to the Company Disclosure Schedule shall be deemed to be a representation and 
warranty made by the Company in this Agreement; and (ii) each statement or other item of information set forth in the Parent 
Disclosure Schedule or in any update to the Parent Disclosure Schedule shall be deemed to be a representation and warranty made by 
the Parent in this Agreement.  

10.2 Parent Indemnitees’ Rights to Indemnification.  

(a) Indemnification. From and after the Effective Time (but subject to Section 10.1), Vuong Trieu (the “Indemnitor”), shall 
hold harmless and indemnify each of the Parent Indemnitees from and against, and shall compensate and reimburse each of the Parent 
Indemnitees for, any Damages which are directly or indirectly suffered or incurred by any of the Parent Indemnitees or to which any 
of the Parent Indemnitees may otherwise directly or indirectly become subject (regardless of whether or not such Damages relate to 
any third party claim) and which arise directly or indirectly from or as a result of, or are directly or indirectly connected with:  

(i) any inaccuracy in or breach of any representation or warranty made by the Company in this Agreement as of the 
date of this Agreement ( in each case, without giving effect to any update of or modification to the Company Disclosure Schedule 
made or purported to have been made on or after the date of this Agreement);  

(ii) any inaccuracy in or breach of any representation or warranty made by the Company: (i) in this Agreement as if 
such representation or warranty was made on and as of the Closing (other than representations and warranties which by their terms 
are made as  
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of a specific date); or (ii) in the Company Closing Certificate (in each case, without giving effect to any update of or modification to 
the Company Disclosure Schedule made or purported to have been made on or after the date of this Agreement);  

(iii) any claims (A) brought by employees or consultants of the Company who were terminated prior to the Closing 
or (B) by any Governmental Body with respect to any Taxes related to employee or consultant compensation paid or accrued prior to 
the Closing;  

(iv) any inaccuracy in or breach of any representation or warranty set forth in the Merger Consideration Certificate;  

(v) any breach of any covenant or obligation of the Company in this Agreement;  

(vi) the exercise by any stockholder of the Company of such stockholder’s appraisal rights under the DGCL or 
CGCL (or under any other any applicable Legal Requirement) for any amount in excess of what is payable by Parent in accordance 
with Section 1.6 hereof; or  

(vii) Fraud or intentional misrepresentation by the Company.  

(b) Damage to Parent. The parties acknowledge and agree that, if the Surviving Corporation suffers, incurs or otherwise 
becomes subject to any Damages as a result of or in connection with any inaccuracy in or breach of any representation, warranty, 
covenant or obligation, then (without limiting any of the rights of the Surviving Corporation as a Parent Indemnitee) Parent shall also 
be deemed, by virtue of its ownership of the stock of the Surviving Corporation, to have incurred Damages as a result of and in 
connection with such inaccuracy or breach.  

10.3 Limitations to Parent Indemnitee’s Rights.  

(a) Basket. Subject to Section 10.3(b), the Indemnitor shall not be required to make any indemnification payment pursuant 
to Section 10.2(a)(i) or Section 10.2(a)(ii) for any inaccuracy in or breach of any representation or warranty in this Agreement until 
such time as the total amount of all Damages (including the Damages arising from such inaccuracy or breach and all other Damages 
arising from any other inaccuracies or breaches of any representations or warranties) that have been directly or indirectly suffered or 
incurred by any one or more of the Parent Indemnitees, or to which any one or more of the Parent Indemnitees has or have otherwise 
directly or indirectly become subject, exceeds $100,000, in the aggregate (the “Threshold Amount”). If the total amount of such 
Damages exceeds the Threshold Amount in the aggregate, then the Parent Indemnitees shall be entitled to be indemnified against and 
compensated and reimbursed for the entire amount of such Damages, and not merely the portion of such Damages exceeding the 
Threshold Amount.  

(b) Applicability of Basket. The limitations set forth in Section 10.3(a) shall not apply: (i) in the case of intentional or 
willful misrepresentation or fraud; (ii) to inaccuracies  
  

58 



in or breaches of any of the Specified Representations; and (iii) to the matters referred to in Sections 10.2(a)(iii), 10.2(a)(iv), 10.2(v), 
10.2(a)(vi) and 10.2(a)(vii).  

(c) Recourse to the Holdback Fund. Subject to Section 10.3(d) (and for the avoidance of doubt, subject to any injunction or 
other equitable remedies that may be available to the Parent Indemnitees), the Holdback Shares shall be the Parent Indemnitees’ sole 
and exclusive remedy for monetary Damages resulting from the matters referred to in Section 10.2.  

(d) Applicability of Liability Cap. The limitations set forth in Section 10.3(c) shall not apply:  

(i) With respect to Indemnitor (A) in the case of intentional or willful misrepresentation or fraud; (B) to inaccuracies 
in or breaches of any of the Specified Representations; (B) to the matters referred to in Sections 10.2(a)(iv), 10.2(v), 10.2(a)(vi) and 
10.2(a)(vii). Except in the case of intentional or willful misrepresentation or fraud, the total amount of indemnification payments that 
Indemnitor can be required to make to the Parent Indemnitees pursuant to Section 10.2 shall be limited to the Merger Consideration 
received by Indemnitor.  

(ii) Notwithstanding anything to the contrary herein, Indemnitor’s liability pursuant to Section 10.2 or otherwise in 
connection with this Agreement shall be limited to forfeiture or return of Merger Consideration (or the amount provided in 
Section 10.3(d)(iv) in the event Merger Consideration has been sold by an Indemnitor).  

(iii) For purposes of determining the amount of Damages that are satisfied by each share of Merger Consideration in 
the case of permanent retention by the Parent of Holdback Shares or, if applicable, in the case Merger Consideration is returned by a 
Person to the Parent to satisfy such obligations, each share of Merger Consideration shall be deemed to be equal to the Common 
Value; provided that, with respect to Merger Consideration that has been sold by a Person, with respect to such Merger Consideration 
that has been sold, the amount shall be deemed to be equal to the amount, net of Taxes incurred by such Person, that such Person 
received as a result of such sale.  

10.4 No Contribution. Each Indemnitor waives, and acknowledges and agrees that he shall not have and shall not exercise or 
assert (or attempt to exercise or assert), any right of contribution, right of indemnity or other right or remedy against Merger Sub or 
the Company in connection with any indemnification obligation or any other liability to which he may become subject under or in 
connection with this Agreement or any other agreement or document delivered to Parent in connection with this Agreement.  

10.5 Defense of Third Party Claims.  

(a) In the event of the assertion or commencement by any Person of any claim or Legal Proceeding (whether against 
Merger Sub, any of the Company, Parent or any other Person) with respect to which any Indemnitor may become obligated to hold 
harmless, indemnify, compensate or reimburse any Parent Indemnitee pursuant to Section 10.2, Parent  
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shall have the right, at its election, to proceed with the defense of such claim or Legal Proceeding on its own with counsel reasonably 
satisfactory to the Stockholders’ Agent.  

(b) Each Indemnitor shall make available to Parent any documents and materials in his possession or control that may be 
necessary to the defense of such claim or Legal Proceeding.  

(c) Parent shall have the right to settle, adjust or compromise such claim or Legal Proceeding; provided, however, that if 
Parent settles, adjusts or compromises any such claim or Legal Proceeding without the consent of the Stockholders’ Agent, such 
settlement, adjustment or compromise shall not be conclusive evidence of the amount of Damages incurred by the Parent Indemnitee 
in connection with such claim or Legal Proceeding (it being understood that if Parent requests that the Stockholders’ Agent consent to 
a settlement, adjustment or compromise, the Stockholders’ Agent shall not unreasonably withhold or delay such consent).  

(d) Parent shall give the Stockholders’ Agent prompt notice of the commencement of any such Legal Proceeding against 
Parent, Merger Sub or the Company; provided, however, that any failure on the part of Parent to so notify the Stockholders’ Agent 
shall not limit any of the obligations of the Indemnitors under Section 10 (except to the extent such failure materially prejudices the 
defense of such Legal Proceeding). If Parent does not elect to proceed with the defense of any such claim or Legal Proceeding, the 
Stockholders’ Agent may proceed with the defense of such claim or Legal Proceeding with counsel reasonably satisfactory to Parent; 
provided, however, that the Stockholders’ Agent may not settle, adjust or compromise any such claim or Legal Proceeding without 
the prior written consent of Parent (which consent may not be unreasonably withheld or delayed).  

10.6 Indemnitors’ Rights to Indemnification.  

(a) Indemnification. From and after the Effective Time (but subject to Section 10.1), Parent shall hold harmless and 
indemnify each of the Indemnitors from and against, and shall compensate and reimburse each of the Indemnitors for, any Damages 
which are directly or indirectly suffered or incurred by any of the Indemnitors or to which any of the Indemnitors may otherwise 
directly or indirectly become subject (regardless of whether or not such Damages relate to any third party claim) and which arise 
directly or indirectly from or as a result of, or are directly or indirectly connected with:  

(i) any inaccuracy in or breach of any representation or warranty made by Parent in this Agreement as of the date of 
this Agreement ( in each case, without giving effect to any update of or modification to the Parent Disclosure Schedule made or 
purported to have been made on or after the date of this Agreement);  

(ii) any inaccuracy in or breach of any representation or warranty made by Parent: (i) in this Agreement as if such 
representation or warranty was made on and as of the Closing (other than representations and warranties which by their terms are 
made as of a specific date); or (ii) in the Parent Closing Certificate (in each case, without giving effect to any update of or 
modification to the Parent Disclosure Schedule made or purported to have been made on or after the date of this Agreement);  
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(iii) any breach of any covenant or obligation of Parent in this Agreement; or 

(iv) fraud or intentional misrepresentation by Parent.  

10.7 Limitations to Indemnitors’ Rights.  

(a) Basket. Subject to Section 10.7(b) and Section 10.7(d), the Indemnitors shall not be required to make any 
indemnification payment pursuant to Section 10.6(a)(i) or Section 10.6(a)(ii) for any inaccuracy in or breach of any representation or 
warranty in this Agreement until such time as the total amount of all Damages (including the Damages arising from such inaccuracy 
or breach and all other Damages arising from any other inaccuracies or breaches of any representations or warranties) that have been 
directly or indirectly suffered or incurred by the Indemnitors, or to which the Indemnitors have otherwise directly or indirectly 
become subject, exceeds the Threshold Amount. If the total amount of such Damages exceeds the Threshold Amount in the 
aggregate, then the Indemnitors shall be entitled to be indemnified against and compensated and reimbursed for the entire amount of 
such Damages, and not merely the portion of such Damages exceeding the Threshold Amount.  

(b) Applicability of Basket. The limitations set forth in Section 10.7(a) shall not apply: (i) in the case of intentional or 
willful misrepresentation or fraud; (ii) to inaccuracies in or breaches of any of the Specified Representations; and (iii) to the matters 
referred to in Sections 10.6(a)(iii) and 10.6(a)(iv).  

(c) Liability Cap. Subject to Section 10.7(b) (and for the avoidance of doubt, subject to any injunction or other equitable 
remedies that may be available to the Indemnitors), the Indemnitors’ recourse under Section 10.6 shall be limited to and capped at 
issuance of up to 10,000,000 shares of Parent Common Stock (the “Parent Cap”) for Damages resulting from the matters referred to 
in Section 10.6 and Parent’s liability and obligations pursuant to Section 10.6 shall be limited to Parent’s Cap.  

(d) Applicability of Liability Cap. The limitations set forth in Section 10.7(a) shall not apply: (i) in the case of intentional 
or willful misrepresentation or fraud; (ii) to inaccuracies in or breaches of any of the Specified Representations; and (iii) to the 
matters referred to in Sections 10.2(a)(iii) and 10.2(a)(iv). Except in the case of intentional or willful misrepresentation or fraud, the 
total amount of indemnification payments that Parent can be required to make to the Indemnitors pursuant to Section 10.7 shall be 
limited to 10,000,000 shares of Parent Common Stock. Notwithstanding anything to the contrary herein, Parent’s liability pursuant to 
Section 10.7 or otherwise in connection with this Agreement shall be limited to issuance of new shares of Parent Common Stock and 
Parent shall not be required under any circumstances to pay money or any other asset other than shares of Parent Common Stock in 
order to discharge its liabilities or obligations in connection with this Agreement. Except in the case of claims pursuant to Sections 
10.2(a)(iii) and 10.2(a)(iv), no claim against Parent shall be made following the first anniversary of the Closing.  

10.8 Indemnification by Key Holder. From and after the Effective Time (but subject to Section 10.1), each of the Key Holders 
(excluding George Uy) shall severally and not jointly  
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hold harmless and indemnify each of the Parent Indemnitees from and against, and shall compensate and reimburse each of the Parent 
Indemnitees for, any Damages which are directly or indirectly suffered or incurred by any of the Parent Indemnitees or to which any 
of the Parent Indemnitees may otherwise directly or indirectly become subject (regardless of whether or not such Damages relate to 
any third party claim) and which arise directly or indirectly from or as a result of, or are directly or indirectly connected with: (a) any 
inaccuracy in or breach of any representation or warranty made by such Key Holder (excluding George Uy) in this Agreement as of 
the date of this Agreement or on and as of the Closing (other than representations and warranties which by their terms are made as of 
a specific date and in each case, after giving effect to any update of or modification to the Company Disclosure Schedule made or 
purported to have been made on or after the date of this Agreement); or (b) any breach of any covenant or obligation of such Key 
Holder (excluding George Uy) in this Agreement. The total amount of indemnification payments that each Key Holder (excluding 
George Uy) can be required to make to the Parent Indemnities pursuant to this Agreement shall be limited to the Merger 
Consideration received by such Key Holder (excluding George Uy).  

10.9 Sole and Exclusive Remedy. Except with respect to claims based on fraud and the right of a Party to seek specific 
performance for a breach or threatened breach of covenant as provided in Section 11.11, after the Closing, the indemnification rights 
of the Parties under this Section 10 shall be the exclusive remedy of any Party with respect to claims resulting from or relating to any 
misrepresentation, breach of warranty or failure to perform any covenant or agreement contained in this Agreement.  

10.10 Holdback Payments.  

(a) Once Damages have been agreed to by the indemnifying party or finally adjudicated to be payable pursuant to this 
Agreement, the indemnifying party shall satisfy its obligations within 15 days of such final, non-appealable adjudication by, if the 
Parent is the indemnifying party, at the election of Parent, in cash or the issuance of new shares of Parent Common Stock, or if the 
Indemnitor is the indemnifying party, forfeiture of Holdback Shares, or if no Holdback Shares remain, then, if applicable by the return 
of Merger Consideration to Parent (or if such Merger Consideration has been sold, the amount, net of Taxes, that the Person received 
as a result of such sale).  

(b) Within 30 days following the Termination Date, Parent shall distribute to the Stockholders’ Representative that 
amounts of Holdback Shares equal to the amount (if any) by which (i) the Holdback Shares, reduced by any Holdback Shares 
previously permanently retained therefrom by Parent or other Parent Indemnitee with respect to indemnification claims relating to this 
Agreement, exceeds (ii) the aggregate amount claimed under all pending indemnification claims made by the Parent Indemnitees that 
remain unresolved at such time (the amount of such excess, the “Holdback Payment”). Upon final resolution of pending 
indemnification claims made by Parent Indemnitees that were unresolved at such time, Parent shall distribute any Holdback Shares 
retained by Parent after the distribution of the Holdback Payment to which the Stockholders’ Agent become entitled to receive within 
15 days following the date of such final resolution.  
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10.11 Claims. Any claim for indemnification by an indemnified party under this Section 10 shall be asserted against the 
indemnifying party by giving the indemnifying party reasonably prompt written notice thereof, but in any event not later than 30 days 
after the indemnified party becomes aware of the claim. The failure to give such prompt written notice shall not, however, relieve the 
indemnifying party of its indemnification obligations, except and only to the extent that the indemnifying party forfeits rights or 
defenses by reason of such failure. Such notice by the indemnified party shall describe the claim in reasonable detail, shall include 
copies of all material written evidence thereof and shall indicate the estimated amount, if reasonably practicable, of the Damages that 
have been or may be sustained by the indemnified party. The indemnifying party shall have 30 days after its receipt of such notice to 
respond in writing to such claim. The indemnified party shall allow the indemnifying party and its professional advisors to investigate 
the matter or circumstance alleged to give rise to the claim, and whether and to what extent any amount is payable in respect of the 
claim and the indemnified party shall assist the indemnifying party’s investigation by giving such information and assistance 
(including access to the indemnified party’s premises and personnel and the right to examine and copy any accounts, documents or 
records) as the indemnifying party or any of its professional advisors may reasonably request. If the indemnifying party does not so 
respond within such 30 day period, the indemnifying party shall be deemed to have rejected such claim, in which case the 
indemnified party shall be free to pursue such remedies as may be available to the indemnified party on the terms and subject to the 
provisions of this Agreement.  

  

11.1 Stockholders’ Agent.  

(a) Appointment. By virtue of execution or adoption of this Agreement and/or the delivery by a Non-Dissenting 
Stockholder of a Letter of Transmittal in exchange for Merger Consideration pursuant to this Agreement, the Non-Dissenting 
Stockholders irrevocably nominate, constitute and appoint Vuong Trieu as the agent and true and lawful attorney in fact of the 
stockholders (the “Stockholders’ Agent”), with full power of substitution, to act in the name, place and stead of the Indemnitors for 
purposes of: (i) executing any documents and taking any actions that the Stockholders’ Agent may, in his sole discretion, determine to 
be necessary, desirable or appropriate in connection with any claim against the Non-Dissenting Stockholders under this Agreement 
for indemnification, compensation or reimbursement; (ii) disputing or refraining from disputing any claim made by Parent or the 
Surviving Corporation under this Agreement; (iii) negotiating and compromising any dispute that may arise under, and exercising or 
refraining from exercising any remedies available under this Agreement; (vi) executing any settlement agreement, release or other 
document with respect to such dispute or remedy; and (vii) exercising such rights, power and authority as are incidental to the 
foregoing. Vuong Trieu hereby accepts his appointment as Stockholders’ Agent. No stockholders shall have any cause of action 
against: (A) Parent with respect to any action taken or omission made by the Stockholders’ Agent; or (B) the Stockholders’ Agent for 
any action taken, decision made or instruction given by the Stockholders’ Agent under this Agreement, except for fraud or willful 
breach of this Agreement by the Stockholders’ Agent.  
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(b) Authority. The Non-Dissenting Stockholders grant to the Stockholders’ Agent full authority to execute, deliver, 
acknowledge, certify and file on behalf of such Indemnitors (in the name of any or all of the Indemnitors or otherwise) any and all 
documents that the Stockholders’ Agent may, in his sole discretion, determine to be necessary, desirable or appropriate, in such forms 
and containing such provisions as the Stockholders’ Agent may, in his sole discretion, determine to be appropriate, in performing his 
duties as contemplated by Section 11.1(a). Notwithstanding anything to the contrary contained in this Agreement or in any other 
agreement executed in connection with the transactions contemplated hereby: (i) each Parent Indemnitee shall be entitled to deal 
exclusively with the Stockholders’ Agent on all matters relating to any claim for indemnification, compensation or reimbursement 
under this Agreement; and (ii) each Parent Indemnitee shall be entitled to rely conclusively (without further evidence of any kind 
whatsoever) on any document executed or purported to be executed on behalf of any Indemnitor by the Stockholders’ Agent, and on 
any other action taken or purported to be taken on behalf of any stockholder by the Stockholders’ Agent, as fully binding upon such 
stockholder.  

(c) Power of Attorney. The Non-Dissenting Stockholders recognize and intend that the power of attorney granted in 
Section 11.1(a): (i) is coupled with an interest and is irrevocable; (ii) may be delegated by the Stockholders’ Agent; and (iii) shall 
survive the death or incapacity of each of the Non-Dissenting Stockholders.  

(d) Replacement. If the Stockholders’ Agent shall die, resign, become disabled or otherwise be unable to fulfill his 
responsibilities hereunder, the Non-Dissenting Stockholders shall (by consent of those Persons entitled to at least a majority of the 
Merger Consideration), within 10 days after such death, disability or inability, appoint a successor to the Stockholders’ Agent (who 
shall be reasonably satisfactory to Parent) and immediately thereafter notify Parent of the identity of such successor. Any such 
successor shall succeed the Stockholders’ Agent as Stockholders’ Agent hereunder. If for any reason there is no Stockholders’ Agent 
at any time, all references herein to the Stockholders’ Agent shall be deemed to refer to the Non-Dissenting Stockholders.  

11.2 Further Assurances. Each party hereto shall execute and cause to be delivered to each other party hereto such instruments 
and other documents, and shall take such other actions, as such other party may reasonably request (prior to, at or after the Closing) 
for the purpose of carrying out or evidencing any of the transactions contemplated by this Agreement.  

11.3 Fees and Expenses. Each party to this Agreement shall bear and pay all fees, costs and expenses (including legal fees and 
accounting fees) that have been incurred or that are incurred by such party in connection with the transactions contemplated by this 
Agreement, including all fees, costs and expenses incurred by such party in connection with or by virtue of (a) the investigation and 
review conducted by Parent and its Representatives with respect to the Company’s business (and the furnishing of information to 
Parent and its Representatives in connection with such investigation and review); (b) the negotiation, preparation and review of this 
Agreement (including the Company Disclosure Schedule) and all agreements, certificates, opinions and other instruments and 
documents delivered or to be delivered in connection with the transactions contemplated by this Agreement; (c) the preparation and 
submission of any filing or notice required to be made or given in connection with any of the transactions  
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contemplated by this Agreement, and the obtaining of any Consent required to be obtained in connection with any of such 
transactions; (d) the satisfaction of any conditions to the Closing; and (e) the consummation of the Merger; provided, however, that 
the Deductible Transaction Expenses shall be deducted from the Merger Consideration.  

11.4 Attorneys’ Fees. If any action or proceeding relating to this Agreement or the enforcement of any provision of this 
Agreement is brought against any party hereto, the prevailing party shall be entitled to recover reasonable attorneys’ fees, costs and 
disbursements (in addition to any other relief to which the prevailing party may be entitled).  

11.5 Notices. Any notice or other communication required or permitted to be delivered to any party under this Agreement shall 
be in writing and shall be deemed properly delivered, given and received: (a) if delivered by hand, when delivered; (b) if sent via 
facsimile before 5:00 p.m. (Pacific time) with confirmation of receipt, when transmitted and receipt is confirmed; (c) if sent via 
facsimile after 5:00 p.m. (Pacific time) with confirmation of receipt, the business day after being sent; (d) if sent by registered, 
certified or first class mail, the third business day after being sent; and (e) if sent by overnight delivery via a national courier service, 
one business day after being sent, in each case to the address or facsimile telephone number set forth beneath the name of such party 
below (or to such other address or facsimile telephone number as such party shall have specified in a written notice given to the other 
parties hereto):  

if to Parent or Merger Sub:  

Sorrento Therapeutics, Inc.  
6042 Cornerstone Ct. West, Suite B  
San Diego, CA 92121  
Attention: Richard Vincent, CFO  
Facsimile: (858) 210-3759  

with a copy to (which shall not constitute notice):  

Cooley LLP  
3175 Hanover Street  
Palo Alto, CA 94304  
Attention: Glen Y Sato, Esq.  
Facsimile: (650) 849-7400  

If to the Company, to:  

IgDraSol, Inc.  
1 Technology Drive, Building J, Suite 729  
Irvine, CA 92618  
Attention: Chief Executive Officer  
Facsimile: (714) 445-0127  
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with a copy to (which shall not constitute notice):  

Hall Estill  
320 South Boston Avenue, Ste. 200  
Tulsa, OK 74103  
Attention: William Pedranti, Esq.  
Facsimile: (918) 594-0505  

if to the Stockholders’ Agent:  

Vuong Trieu  
c/o IgDraSol, Inc.  
1 Technology Drive, Building J, Suite 729  
Irvine, CA 92618Facsimile: (714) 445-0127  

11.6 Time of the Essence. Time is of the essence of this Agreement.  

11.7 Headings. The headings contained in this Agreement are for convenience of reference only, shall not be deemed to be a 
part of this Agreement and shall not be referred to in connection with the construction or interpretation of this Agreement.  

11.8 Counterparts. This Agreement may be executed in several counterparts, each of which shall constitute an original and all 
of which, when taken together, shall constitute one agreement.  

11.9 Governing Law; Dispute Resolution.  

(a) Governing Law. This Agreement shall be construed in accordance with, and governed in all respects by, the internal 
laws of the State of Delaware (without giving effect to principles of conflicts of laws).  

(b) Venue. Except as otherwise provided in Section 11.9(c), any Legal Proceeding relating to this Agreement or the 
enforcement of any provision of this Agreement (including a Legal Proceeding based upon intentional or willful misrepresentation or 
fraud) may be brought or otherwise commenced in any state or federal court located in the State of California. Each party to this 
Agreement: (i) expressly and irrevocably consents and submits to the jurisdiction of each state and federal court located in the State of 
California (and each appellate court located in the State of California) in connection with any such Legal Proceeding; (ii) agrees that 
each state and federal court located in the State of California shall be deemed to be a convenient forum; and (iii) agrees not to assert 
(by way of motion, as a defense or otherwise), in any such Legal Proceeding commenced in any state or federal court located in the 
State of California, any claim that such party is not subject personally to the jurisdiction of such court, that such Legal Proceeding has 
been brought in an inconvenient forum, that the venue of such proceeding is improper or that this Agreement or the subject matter of 
this Agreement may not be enforced in or by such court.  
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(c) Indemnification Claims. Any claim for indemnification, compensation or reimbursement pursuant to Section 10 shall be 
brought and resolved exclusively in accordance with Exhibit D (it being understood that, for the avoidance of doubt and without 
limiting any portion of Section 11.9(b): (i) any claim based upon intentional or willful misrepresentation or fraud may be brought and 
resolved in accordance with Section 11.9(b) rather than in accordance with Exhibit D; and (ii) nothing in this Section 11.9(c) shall 
prevent Parent from seeking preliminary injunctive relief from a court of competent jurisdiction).  

11.10 Successors and Assigns. This Agreement shall be binding upon each of the parties hereto and each of their respective 
successors and assigns, if any. This Agreement shall inure to the benefit of: the Company; Parent; Merger Sub; the other Parent 
Indemnitees; and the respective successors and assigns, if any, of the foregoing. Merger Sub may freely assign any or all of its rights 
under this Agreement (including its indemnification rights under Section 9), in whole or in part, to any other affiliate of Parent 
without obtaining the consent or approval of any other party hereto or of any other Person.  

11.11 Remedies Cumulative; Specific Performance. The parties to this Agreement agree that, in the event of any breach or 
threatened breach by any party to this Agreement of any covenant, obligation or other provision set forth in this Agreement, for the 
benefit of any other party to this Agreement: (a) such other party shall be entitled (in addition to any other remedy that may be 
available to it) to: (i) a decree or order of specific performance or mandamus to enforce the observance and performance of such 
covenant, obligation or other provision; and (ii) an injunction restraining such breach or threatened breach; and (b) such other party 
shall not be required to provide any bond or other security in connection with any such decree, order or injunction or in connection 
with any related action or Legal Proceeding.  

11.12 Waiver.  

(a) No failure on the part of any Person to exercise any power, right, privilege or remedy under this Agreement, and no 
delay on the part of any Person in exercising any power, right, privilege or remedy under this Agreement, shall operate as a waiver of 
such power, right, privilege or remedy; and no single or partial exercise of any such power, right, privilege or remedy shall preclude 
any other or further exercise thereof or of any other power, right, privilege or remedy.  

(b) No Person shall be deemed to have waived any claim arising out of this Agreement, or any power, right, privilege or 
remedy under this Agreement, unless the waiver of such claim, power, right, privilege or remedy is expressly set forth in a written 
instrument duly executed and delivered on behalf of such Person; and any such waiver shall not be applicable or have any effect 
except in the specific instance in which it is given.  

11.13 Amendments. This Agreement may not be amended, modified, altered or supplemented other than by means of a written 
instrument duly executed and delivered on behalf of all of the parties hereto.  

11.14 Severability. In the event that any provision of this Agreement, or the application of any such provision to any Person or 
set of circumstances, shall be determined to  
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be invalid, unlawful, void or unenforceable to any extent, the remainder of this Agreement, and the application of such provision to 
Persons or circumstances other than those as to which it is determined to be invalid, unlawful, void or unenforceable, shall not be 
impaired or otherwise affected and shall continue to be valid and enforceable to the fullest extent permitted by law.  

11.15 Parties in Interest. Except for the provisions of Section 10, none of the provisions of this Agreement is intended to 
provide any rights or remedies to any Person other than the parties hereto and their respective successors and assigns (if any).  

11.16 Waiver of Jury Trial. Each of the parties hereto hereby irrevocably waives any and all right to trial by jury in any Legal 
Proceeding arising out of or related to this Agreement or the transactions contemplated hereby.  

11.17 Disclosure Schedule. Each of the Company Disclosure Schedule and Parent Disclosure Schedule shall be arranged in 
separate parts corresponding to the numbered and lettered sections contained herein, and the information disclosed in any numbered 
or lettered part shall be deemed to relate to and to qualify only the particular representation or warranty set forth in the corresponding 
numbered or lettered section herein and any other representation or warranty if it is readily apparent from the information disclosed 
(without further knowledge) that it is relevant to such other representation or warranty.  

11.18 Entire Agreement. This Agreement and the other agreements referred to herein set forth the entire understanding of the 
parties hereto relating to the subject matter hereof and thereof and supersede all prior agreements and understandings among or 
between any of the parties relating to the subject matter hereof and thereof.  

11.19 Construction.  

(a) For purposes of this Agreement, whenever the context requires: the singular number shall include the plural, and vice 
versa; the masculine gender shall include the feminine and neuter genders; the feminine gender shall include the masculine and neuter 
genders; and the neuter gender shall include the masculine and feminine genders.  

(b) The parties hereto agree that any rule of construction to the effect that ambiguities are to be resolved against the 
drafting party shall not be applied in the construction or interpretation of this Agreement.  

(c) As used in this Agreement, the words “include” and “including,” and variations thereof, shall not be deemed to be terms 
of limitation, but rather shall be deemed to be followed by the words “without limitation.”  

(d) Except as otherwise indicated, all references in this Agreement to “Sections” and “Exhibits” are intended to refer to 
Sections of this Agreement and Exhibits to this Agreement.  
  

68 



The parties hereto have caused this Agreement to be executed and delivered as of the date first written above.  
  

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER 

IgDraSol, Inc., a Delaware corporation

/s/ Vuong Trieu
Name: Vuong Trieu
Title: Chief Executive Officer

STI MERGER SUB, INC. 
 a Delaware corporation 

/s/ Henry Ji 
Name: Henry Ji
Title: President and CEO

Sorrento Therapeutics, Inc., 
 a Delaware corporation 

/s/ Henry Ji
Name: Henry Ji
Title: President and CEO

/s/ Vuong Trieu
Vuong Trieu, as Stockholders’ Agent



The parties hereto have caused this Agreement to be executed and delivered as of the date first written above.  
  

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER 

Stockholders:

/s/ Jason Dekker
Jason Dekker

/s/ Bassil I. Dahiyat 
Bassil I. Dahiyat

/s/ Chao Hsiao 
Chao Hsiao

/s/ Vuong Trieu
Vuong Trieu

/s/ Larn Hwang
Larn Hwang

/s/ Kouros Motamed 
Kouros Motamed
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EXHIBIT A  

CERTAIN DEFINITIONS  

For purposes of the Agreement (including this Exhibit A):  

Acquisition Transaction. “Acquisition Transaction” shall mean any transaction or series of transactions involving:  

(a) the sale, license or disposition of all or a material portion of any of the Company’s business or assets;  

(b) the issuance, disposition or acquisition of: (i) any capital stock or other equity security of the Company (other than Company 
Common Stock issued to employees of the Company upon exercise of Company Options); (ii) any option, call, warrant or right 
(whether or not immediately exercisable) to acquire any capital stock, unit or other equity security of any of the Company; or (iii) any 
security, instrument or obligation that is or may become convertible into or exchangeable for any capital stock, unit or other equity 
security of the Company; or  

(c) any merger, consolidation, business combination, reorganization or similar transaction involving the Company.  

Agreement. “Agreement” shall mean the Agreement and Plan of Merger to which this Exhibit A is attached (including the 
Disclosure Schedules), as it may be amended from time to time.  

Code. “Code” shall mean the Internal Revenue Code of 1986, as amended.  

Common Value. “Common Value” means $9.25.  

Company Capital Stock. “Company Capital Stock” shall mean the Company Common Stock, Stock Options, and Warrants.  

Company Certificate Amendment. “Company Certificate Amendment” shall mean the amendment to the Company’s 
Certificate of Incorporation in the form of Exhibit E to the Agreement.  

Company Contract. “Company Contract” shall mean any Contract: (a) to which the Company is a party; (b) by which the 
Company or any of its assets is bound or under which the Company has any obligation; or (c) under which the Company has any right 
or interest.  

Company Disclosure Schedule. “Company Disclosure Schedule” shall mean the schedule (dated as of the date of the 
Agreement) delivered to Parent on behalf of the Company and prepared in accordance with Section 11.17 of the Agreement.  

Company Employee. “Company Employee” shall mean any current or former employee, independent contractor or director of 
the Company or any affiliate controlled by the Company.  
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Company Employee Agreement. “Company Employee Agreement” shall mean each management, employment, severance, 
consulting, relocation, repatriation or expatriation agreement or other Contract between the Company and any Company Employee, 
other than any such management, employment, severance, consulting, relocation, repatriation or expatriation agreement or other 
Contract with a Company Employee which is terminable “at will” without any obligation on the part of the Company to make any 
payments or provide any benefits in connection with such termination.  

Company Employee Plan. “Company Employee Plan” shall mean any plan, program, policy, practice, Contract or other 
arrangement providing for compensation, severance, termination pay, deferred compensation, performance awards, stock or stock-
related awards, fringe benefits or other employee benefits or remuneration of any kind, whether written, unwritten or otherwise, 
funded or unfunded, that is or has been maintained, contributed to, or required to be contributed to, by the Company for the benefit of 
any Company Employee, or with respect to which the Company has or may have any liability or obligation, excluding any Company 
Employee Agreement.  

Company IP. “Company IP” shall mean all Intellectual Property and Intellectual Property Rights in which the Company has (or 
purports to have) an ownership interest or an exclusive license or similar exclusive right.  

Company IP Contract. “Company IP Contract” shall mean any Contract to which the Company is or was a party or by which 
the Company is or was bound, that contains any assignment or license of, or any covenant not to assert or enforce, any Intellectual 
Property Right or that otherwise relates to any Company IP or any Intellectual Property developed by, with or for the Company (other 
than “shrink wrap,” “click through” or similar license agreements accompanying widely available computer software that have not 
been modified or customized for Company).  

Company Material Adverse Effect. “Company Material Adverse Effect” shall mean any change, event, effect, claim, 
circumstance or matter (each, an “Effect”) that is (considered together with all other Effects), or could reasonably be expected to be or 
to become, materially adverse to: (a) the business, assets, capitalization, Intellectual Property, results of operations, and financial 
performance of the Company taken as a whole; (b) Parent’s right to own the stock of the Surviving Corporation; or (c) the ability of 
the Company to perform any of its or his material covenants or obligations under this Agreement or under any other Contract or 
instrument executed, delivered or entered into in connection with any of the transactions contemplated by this Agreement; provided, 
however, that the foregoing clause “(a)” shall not include any Effect occurring after the date hereof and resulting from any of the 
following (either alone or in combination) and no such Effect occurring after the date hereof and resulting from any of the following 
shall be taken into account in determining whether a Company Material Adverse Effect has occurred: (A) changes in general 
economic, business, financial, technological or regulatory conditions or changes in securities or credit markets in general to the extent 
not having a disproportionate effect (relative to other industry participants) on the Company, (B) general changes in the industries in 
which the Company operates that do not disproportionately and adversely affect the Company as compared to other entities operating 
in  
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such industries, (C) acts of armed hostility, sabotage, terrorism or war, including any escalation or worsening thereof, natural 
disasters, weather conditions, explosions or fires or other force majeure events in any country or region in the world, or (D) any 
adverse effect arising from or otherwise related to changes in Law or applicable accounting regulations or principles or interpretations 
thereof.  

Company Option. “Company Option” shall mean each Option to purchase Company Common Stock whether or not issued 
under the Company’s Stock Plan.  

Company Products. “Company Products” shall mean all products under development at any time by the Company and all 
products produced, manufactured, marketed or distributed at any time by the Company.  

Company Related Party. “Company Related Party” shall mean: (a) the Key Holders and each stockholder who holds more than
5% of the outstanding capital stock of the Company; (b) each individual who is, or who has at any time since inception been, an 
officer or director of the Company; (c) each member of the immediate family of each of the individuals referred to in clauses “(a),” 
and “(b)” above; and (d) any trust or other Entity (other than the Company) in which any one of the Persons referred to in clauses 
“(a),” “(b)” and “(c)” above holds (or in which more than one of such Persons collectively hold), beneficially or otherwise, a material 
voting, proprietary or equity interest.  

Company’s Stock Plan. “Company’s Stock Plan” shall mean the Company’s 2013 Stock Incentive Plan.  

Company Transaction Expenses. “Company Transaction Expenses” shall mean all fees, costs, expenses, payments, 
expenditures or Liabilities of the Company, whether incurred prior to the date of the Agreement, during the Pre-Closing Period or at 
the Effective Time, and whether or not invoiced prior to the Effective Time, that relate to the Agreement, any of the transactions 
contemplated by the Agreement, including any fees, costs or expenses payable to the Company’s outside legal counsel or to any 
financial advisor, accountant or other Person who performed services for or on behalf of the Company, but excluding fees payable to 
CRT Capital Group LLC up to a maximum of $350,000 and $60,000 of legal fees of Snell & Wilmer L.L.P. Company Transaction 
Expenses shall not include legal or accounting expenses for general corporate or finance matters, even if performed in anticipation of 
a financing, merger, or sale of the Company.  

Consent. “Consent” shall mean any approval, consent, ratification, permission, waiver or authorization (including any 
Governmental Authorization).  

Contaminant. “Contaminant” includes any material, substance, chemical, gas, liquid, waste, effluent, pollutant or contaminant 
which, whether on its own or admixed with another, is identified or defined in or regulated by or pursuant to any Environmental Laws 
or which upon release into the Environment presents a danger to the Environment or to the health or safety or welfare of any Person.  
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Contract. “Contract” shall mean any written, oral or other agreement, contract, subcontract, lease, understanding, arrangement, 
instrument, note, warranty, insurance policy, benefit plan or legally binding commitment or undertaking of any nature.  

Damages. “Damages” shall mean any actual out-of-pocket loss, damage, Liability, settlement, judgment, award, fine, penalty, 
Tax, fee (including reasonable attorneys’ fees), charge, cost (including costs of investigation) or expense of any nature.  

Deductible Transaction Expenses. “Deductible Transaction Expenses” shall mean the Company Transaction expenses in 
excess of $60,000, excluding fees of the Company’s outside legal counsel for providing the legal opinion referred to in Section 7.  

Encumbrance. “Encumbrance” shall mean any lien, pledge, hypothecation, charge, mortgage, security interest, license, option, 
right of first refusal, encumbrance, claim, limitation or restriction of any nature, except for (a) liens for Taxes not yet due and payable 
or being contested in good faith by appropriate procedures; (b) mechanics’, carriers’, workmen’s, repairmen’s or other like liens 
arising or incurred in the ordinary course of business; (c) easements, rights of way, zoning ordinances and other similar encumbrances 
affecting real property; (d) liens arising under original purchase price conditional sales contracts and equipment leases with third 
parties entered into in the ordinary course of business; and (e) other imperfections of title or encumbrances, if any, that have not had, 
and would not have, a Company Material Adverse Effect or Parent Material Adverse Effect, as applicable.  

Entity. “Entity” shall mean any corporation (including any non-profit corporation), general partnership, limited partnership, 
limited liability partnership, joint venture, estate, trust, company (including any limited liability company or joint stock company), 
firm or other enterprise, association, organization or entity.  

Environment. “Environment” includes: (a) any and all buildings, structures, fixtures, fittings, appurtenances, pipes, conduits, 
valves, tanks, vessels and containers whether above or below ground level; and (b) ambient air, land surface, sub-surface strata, soil, 
surface water, ground water, river sediment, marshes, wet lands, flora and fauna.  

Environmental Law. “Environmental Law” shall mean: (a) the common law; and (b) all Legal Requirements, by-laws, orders, 
instruments, directives, decisions, injunctions and judgments of any government, local government, international, supranational, 
executive, administrative, judicial or regulatory authority or agency and all approved codes of practice (whether voluntary or 
compulsory) relating to the protection of the Environment or of human health or safety or welfare or to the manufacture, formulation, 
processing, treatment, storage, containment, labeling, handling, transportation, distribution, recycling, reuse, release, disposal, 
removal, remediation, abatement or clean-up of any Contaminant and any amendment thereto and any and all regulations, orders and 
notices made or served thereunder or pursuant thereto).  

Environmental Licenses. “Environmental License” means any Consent or Governmental Approval required by or pursuant to 
any applicable Environmental Laws.  
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Environmental Release. “Environmental Release” means the spilling, leaking, pumping, pouring, emitting, releasing, 
emptying, discharging, injecting, escaping, leaching, dumping, leaving, discarding or disposing of any Contaminant into or upon the 
Environment.  

FDA. “FDA” shall mean United States Food and Drug Administration.  

GAAP. “GAAP” shall mean generally accepted accounting principles in the United States set forth in the opinions and 
pronouncements of the Accounting Principles Board and the American Institute of Certified Public Accountants and statements and 
pronouncements of the Financial Accounting Standards Board, that are applicable to the circumstances of the date of determination, 
consistently applied.  

Governmental Authorization. “Governmental Authorization” shall mean any: (a) permit, license, certificate, franchise, 
permission, clearance, registration, qualification or authorization issued, granted, given or otherwise made available by or under the 
authority of any Governmental Body or pursuant to any Legal Requirement; or (b) right under any Contract with any Governmental 
Body.  

Governmental Body. “Governmental Body” shall mean any: (a) nation, state, commonwealth, province, territory, county, 
municipality, district or other jurisdiction of any nature; (b) federal, state, local, municipal, foreign or other government; or 
(c) governmental or quasi-governmental authority of any nature (including any governmental division, department, agency, 
commission, instrumentality, official, organization, unit, body or Entity and any court or other tribunal).  

Holdback Shares. “Holdback Shares” means a total of 7,619,920 shares of Parent Common Stock. For clarity, Holdback Shares 
shall not include any of the Milestone Consideration.  

Intellectual Property. “Intellectual Property” shall mean sales methodologies and processes, training protocols and similar 
methods and processes, algorithms, APIs, apparatus, circuit designs and assemblies, gate arrays, net lists, test vectors, databases, data 
collections, diagrams, utility models, formulae, designs, inventions (whether or not patentable), know-how, logos, marks (including 
brand names, product names, logos, and slogans), methods, network configurations and architectures, processes, proprietary 
information, protocols, schematics, specifications, software, software code (in any form, including source code and executable or 
object code), subroutines, techniques, user interfaces, URLs, web sites, works of authorship and other forms of technology (whether 
or not embodied in any tangible form and including all tangible embodiments of the foregoing, such as instruction manuals, 
laboratory notebooks, prototypes, samples, studies, summaries or other documentation).  

Intellectual Property Rights. “Intellectual Property Rights” shall mean all rights of the following types, which may exist or be 
created under the laws of any jurisdiction in the world: (a) rights associated with works of authorship, including exclusive exploitation 
rights, copyrights and moral rights; (b) trademark and trade name rights and similar rights; (c) trade secret rights; (d) patent and 
industrial property rights; (e) other proprietary rights in Intellectual Property, including without limitations, design rights, 
semiconductor chips rights and domain name rights;  
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and (f) rights in or relating to registrations, renewals, extensions, combinations, divisions, and reissues of, and applications for, any of 
the rights referred to in clauses “(a)” through “(e)” above.  

Key Holders. “Key Holders” shall man each of Larn Hwang, Kouros Motamed, George Uy and Vuong Trieu.  

Knowledge. An individual shall be deemed to have “Knowledge” of a particular fact or other matter if: (a) such individual is 
actually aware of such fact or other matter; or (b) a prudent individual should have known such fact or other matter under the 
circumstances. The Company shall be deemed to have “Knowledge” of a particular fact or other matter if any Key Holder has 
Knowledge of such fact or other matter. The Parent shall be deemed to have “Knowledge” of a particular fact or other matter if any 
named executive officer has Knowledge of such fact or matter.  

Legal Proceeding. “Legal Proceeding” shall mean any action, suit, litigation, arbitration, proceeding (including any civil, 
criminal, administrative, investigative or appellate proceeding), hearing, inquiry, audit, examination or investigation commenced, 
brought, conducted or heard by or before, or otherwise involving, any court or other Governmental Body or any arbitrator or 
arbitration panel.  

Lead Product. “Lead Product” shall mean the Company’s product designate as “IG-001” in any form, including any back-ups 
or other formulations thereof.  

Legal Requirement. “Legal Requirement” shall mean any federal, state, local, municipal, foreign or other law, statute, 
constitution, principle of common law, resolution, ordinance, code, edict, decree, rule, regulation, ruling or requirement issued, 
enacted, adopted, promulgated, implemented or otherwise put into effect by or under the authority of any Governmental Body.  

Liability. “Liability” shall mean any debt, obligation, duty or liability of any nature (including any unknown, undisclosed, 
unmatured, unaccrued, unasserted, contingent, indirect, conditional, implied, vicarious, derivative, joint, several or secondary 
liability), regardless of whether such debt, obligation, duty or liability would be required to be disclosed on a balance sheet prepared 
in accordance with GAAP and regardless of whether such debt, obligation, duty or liability is immediately due and payable.  

Merger Consideration. “Merger Consideration” shall mean the shares of Parent Common Stock that former holders of 
Company Capital Stock will receive or be entitled to receive (if any) pursuant to Section 1.6 of the Agreement.  

Milestone Consideration. “Milestone Consideration” shall mean, each of or collectively (as the context so requires), the FDA 
Acceptance Payment and the NDA Submission Payment.  

Non-Dissenting Stockholder. “Non-Dissenting Stockholder” shall mean each stockholder of the Company that does not perfect 
such stockholder’s appraisal rights under the DGCL and is otherwise entitled to receive the Merger Consideration pursuant to 
Section 1.5.  
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“Option” shall mean, with respect to any Person, any security, right, subscription, warrant, option, “phantom” stock right or 
other Contract that gives the right to (i) purchase or otherwise receive or be issued any shares of capital stock of such Person or any 
security of any kind convertible into or exchangeable or exercisable for any shares of capital stock of such Person or (ii) receive or 
exercise any benefits or rights similar to any rights enjoyed by or accruing to the holder of shares of capital stock of such Person, 
including any rights to participate in the equity or income of such Person or to participate in or direct the election of any directors or 
officers of such Person or the manner in which any shares of capital stock of such Person are voted.  

Order. “Order” shall mean any order, writ, injunction, judgment, decree, ruling or award of any arbitrator or any court or other 
Governmental Body.  

Parent Common Stock. “Parent Common Stock” shall mean the common stock, par value $0.0001 per share, of Parent.  

Parent Disclosure Schedule. “Parent Disclosure Schedule” shall mean the schedule (dated as of the date of the Agreement) 
delivered to the Company on behalf of the Parent and prepared in accordance with Section 11.17 of the Agreement.  

Parent Indemnitees. “Parent Indemnitees” shall mean the following Persons: (a) Parent; (b) Parent’s current and future 
affiliates (including Merger Sub and, following the Merger, the Surviving Corporation); (c) the respective Representatives of the 
Persons referred to in clauses “(a)” and “(b)” above; and (d) the respective successors and assigns of the Persons referred to in clauses 
“(a)”, “(b)” and “(c)” above; provided, however, that the Indemnitors shall not be deemed to be “Parent Indemnitees.”  

Parent Material Adverse Effect. “Parent Material Adverse Effect” shall mean any change, event, effect, claim, circumstance or 
matter (each, an “Effect”) that is (considered together with all other Effects), or could reasonably be expected to be or to become, 
materially adverse to: (a) the business, assets, capitalization, results of operations, and financial performance of the Parent taken as a 
whole; (b) Stockholders’ right to own the stock of the Parent; or (c) the ability of the Parent to perform any of its or his material 
covenants or obligations under this Agreement or under any other Contract or instrument executed, delivered or entered into in 
connection with any of the transactions contemplated by this Agreement; provided, however, that the foregoing clause “(a)” shall not 
include any Effect occurring after the date hereof and resulting from any of the following (either alone or in combination) and no such 
Effect occurring after the date hereof and resulting from any of the following shall be taken into account in determining whether a 
Parent Material Adverse Effect has occurred: (A) changes in general economic, business, financial, technological or regulatory 
conditions or changes in securities or credit markets in general to the extent not having a disproportionate effect (relative to other 
industry participants) on Parent, (B) general changes in the industries in which Parent operates that do not disproportionately and 
adversely affect Parent as compared to other entities operating in such industries, (C) acts of armed hostility, sabotage, terrorism or 
war, including any escalation or worsening thereof, natural disasters, weather conditions, explosions or fires or other force majeure 
events in any country or region in the world, or (D) any adverse effect  
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arising from or otherwise related to changes in Law or applicable accounting regulations or principles or interpretations thereof. 

Parent SEC Filings. “Parent SEC Filings” shall mean reports filed by Parent pursuant to the requirements of the Securities Act 
and the Securities Exchange Act of 1934, as amended, as a publicly traded company.  

Person. “Person” shall mean any individual, Entity or Governmental Body.  

Pro Rata Portion. “Pro Rata Portion” means the amount applicable to each individual or entity as set forth on Exhibit C and the 
Merger Consideration Certificate.  

Product Candidate. “Product Candidate” shall mean all the products previously, currently or that at any time prior to the 
Effective Time will be under development or research by the Company, including Cynviloq and Tocosol.  

Properties. “Properties” means the leasehold properties held or occupied by the Company.  

Register. The terms “Register,” “Registered” and “Registration” refer to a registration effected by preparing and filing a 
registration statement in compliance with the 1933 Act (“Registration Statement”), and the declaration or ordering of the effectiveness 
of such Registration Statement.  

Registrable Securities. “Registrable Securities” shall mean the Common Stock of the Parent issued as Merger Consideration.  

Registered IP. “Registered IP” shall mean all Intellectual Property Rights that are registered, filed or issued under the authority 
of, with or by any Governmental Body, including all patents, registered copyrights, registered trademarks and all applications, filings 
and issues for any of the foregoing.  

Representatives. “Representatives” shall mean officers, directors, employees, agents, attorneys, accountants, advisors and 
representatives.  

SEC. “SEC” means the United States Securities and Exchange Commission.  

Selling Expenses. “Selling Expenses” shall mean all underwriting discounts and selling commissions applicable to the sale of 
Registrable Securities pursuant to this Agreement.  

Shares. “Shares” shall mean collectively all shares of Company Capital Stock.  

Specified Representations. “Specified Representations” shall mean (a) the representations and warranties set forth in Sections 
2.3, 2.21, 3, 4.3, 4.20 and 4.21 of the Agreement; and (b) the representations and warranties set forth in the Company Closing 
Certificate, the Merger Consideration Certificate and the Parent Closing Certificate, but only to the extent such representations and 
warranties relate to any of the matters addressed in any of the representations and warranties specified in clause “(a)” of this sentence. 
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Subsidiary. An entity shall be deemed to be a “Subsidiary” of another Person if such Person directly or indirectly owns or 
purports to own, beneficially or of record: (a) an amount of voting securities of or other interests in such Entity that is sufficient to 
enable such Person to elect at least a majority of the members of such Entity’s board of directors or other governing body; or (b) at 
least 50% of the outstanding equity, voting, beneficial or financial interests in such Entity.  

Tax. “Tax” includes all forms of taxation and statutory, governmental, supra-governmental, state, principal, local government or 
municipal impositions, duties, contributions, charges and levies, whenever imposed, and all penalties, charges, surcharges, costs, 
expenses and interest relating thereto and without limitation all employment taxes and any deductions or withholdings of any sort 
regardless of whether any such taxes, impositions, duties, contributions, charges and levies are chargeable directly or primarily 
against or attributable directly or primarily to the Company, or any other person and of whether any amount in respect of any of them 
is recoverable from any other person.  

Tax Return. “Tax Return” shall mean any return (including any information return), report, statement, declaration, estimate, 
schedule, notice, notification, form, election, certificate or other document or information filed with or submitted to, or required to be 
filed with or submitted to, any Governmental Body in connection with the determination, assessment, collection or payment of any 
Tax or in connection with the administration, implementation or enforcement of or compliance with any Legal Requirement relating 
to any Tax.  
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EXHIBIT B 



EXHIBIT C 



EXHIBIT D 
  



EXHIBIT E 



SCHEDULE 7.5 



Exhibit 99.1 

Sorrento Therapeutics Completes IgDraSol Merger  
San Diego, CA – September 10, 2013 – Sorrento Therapeutics, Inc. (OTC QB: SRNE; Sorrento) announced
today that it has completed the merger with IgDraSol, Inc., a privately-held company focused on the 
development of cancer therapeutics. Upon the closing of the merger, IgDraSol shareholders will receive the
equivalent of 3,047,968 shares of Sorrento’s common stock. Such issuance reflects Sorrento’s recent reverse 
stock split, and based on the closing share price on September 6, 2013, the transaction is valued at $28.2
million.  

Sorrento’s drug development pipeline now features the late-stage compound, Cynviloq™, a next-generation 
nanoparticle formulation of paclitaxel for the potential treatment of metastatic breast cancer (MBC), non-small 
cell lung cancer (NSCLC), pancreatic cancer (PC), and other solid tumors. In July, the FDA Division of
Oncology Products 1 agreed that the data available are sufficient to support a 505(b)(2) pathway, using
Abraxane® and Taxol® as the Reference Listed Drugs, to obtain approval. Sorrento anticipates initiating the
single Bioequivalence trial required for registration, in the fourth quarter of 2013.  

Sorrento is advancing its G-MAB® library-derived fully human therapeutic antibody candidates against a
number of clinically relevant targets, including PD-L1, PD-1, and G Protein-Coupled Receptors (GPCRs). 
Sorrento is also developing proprietary antibody drug conjugates (ADCs) as well as antibody formulated drug
conjugates (AfDC) combining its G-MAB® antibodies and anti-tumor agents.  

In connection with the merger: (i) Dr. Vuong Trieu, the former Chief Executive Officer of IgDraSol, was
appointed Chief Scientific Officer of Sorrento, (ii) George Uy, the former Chief Commercial Officer of IgDraSol,
was appointed Chief Commercial Officer of Sorrento, and (iii) the board of directors of Sorrento was
reconstituted to include two additional directors, Dr. Trieu and Mr. Jaisim Shah. Mr. Shah was the Chief
Business Officer of Protein Design Labs.  

Henry Ji, Ph.D., President and Chief Executive Officer of Sorrento said: “The acquisition of Cynviloq is a 
transformational event for Sorrento with tremendous value potential. Cynviloq is already marketed in South
Korea by Samyang Corporation, and may have a rapid path to market approval in the U.S. This transaction
reflects Sorrento’s commitment to improving the lives of cancer patients worldwide through innovative
medicines developed both in-house and via external opportunities. In particular, Cynviloq provides us with
near-term revenue potential in MBC and NSCLC, and longer-term revenue potential in PC and other solid 
tumors. The acquisition of IgDraSol bolsters our leadership team with highly relevant and successful
experience in developing and commercializing cancer therapeutics, including Abraxane®. We are also 
delighted to add two gifted individuals to our Board of Directors as the Company matures into a later-stage 
developer of oncology products and ultimately a commercial organization. Sorrento’s overall business model
recognizes the importance of collaboration and partnering with pharmaceutical and biotechnology companies
to achieve its corporate objectives.”  

Vuong Trieu, Ph.D., commented “We are excited to complete this transaction and officially join Sorrento. Our
experienced development and commercialization team will combine efforts with Sorrento to develop and
introduce a new franchise oncology product in Cynviloq for unmet medical needs in cancer treatment. The
combined entity will be well positioned for long-term growth as an oncology therapeutics company.”  



About Sorrento Therapeutics, Inc. 

Sorrento Therapeutics, Inc. is a publicly-traded, development-stage biopharmaceutical company engaged in 
the acquisition, discovery, development and commercialization of proprietary drug therapeutics for addressing
significant unmet medical needs in the Unites States, Europe and additional international markets. Sorrento’s 
therapeutic focus is oncology, but is also developing therapeutic products for inflammation, metabolic, and
infectious diseases. Sorrento’s proprietary G-MAB® fully-human antibody library platform was designed to
facilitate the rapid identification and isolation of highly specific antibody therapeutics. In addition, Sorrento is
developing proprietary ADCs as well as AfDCs combining its G-MAB® antibodies with anti-tumor agents.  

More information is available at www.sorrentotherapeutics.com.  

About Abraxane® and Taxol® 
 

Abraxane® is an albumin-bound paclitaxel (nab-paclitaxel) product approved for the treatment of MBC, NSCLC
and PC. Taxol® is a cremophor-based paclitaxel product approved for various cancer indications.  

Forward-Looking Statements  

This press release contains forward-looking statements subject to risks and uncertainties that could cause
actual results to differ materially from those projected. Words such as “assumes,” “plans,” “believes,”
“expects,” “anticipates,” and “will,” and similar expressions, are intended to identify forward-looking 
statements. Forward-looking statements include statements about the preclinical and clinical development of
Sorrento’s human antibody therapeutics. All such forward-looking statements are based on Sorrento’s current 
beliefs and expectations, and should not be regarded as a representation by Sorrento that any of its plans will
be achieved. Actual results may differ materially from those set forth in this press release due to the risks and
uncertainties inherent in Sorrento’s businesses; the potential for approval and commercial success of
Cynviloq™ and the successful integration of IgDraSol personnel; the scope and validity of patent protection for
Sorrento’s platform technologies, and the risk that the development or commercialization of product
candidates may infringe the intellectual property rights of others; the potential that Sorrento may require
substantial additional funding in order to obtain regulatory approval for and commercialize Sorrento
Therapeutics’ proprietary G-MAB® fully-human antibody library platform technologies or product candidates;
and additional risks set forth in Sorrento Therapeutics’ filings with the Securities and Exchange Commission.
These forward-looking statements represent Sorrento Therapeutics’ judgment as of the date of this release. 
You are cautioned not to place undue reliance on these forward-looking statements, which speak only as of 
the date hereof. All forward-looking statements are qualified in their entirety by this cautionary statement and
STI undertakes no obligation to revise or update this press release to reflect events or circumstances after the
date hereof. This caution is made under the safe harbor provisions of Section 21E of the Private Securities
Litigation Reform Act of 1995.  

Contact: 
Dr. Henry Ji 

President and Chief Executive Officer 
Sorrento Therapeutics, Inc.

hji@sorrentotherapeutics.com
T: (858) 210-3702 



Exhibit 99.2 

Sorrento Therapeutics Secures Rights to Biomiga 
Diagnostics’ Therapeutic Drug Monitoring Device for 
Development of Personalized Paclitaxel Cancer Therapy  
San Diego, CA – September 10, 2013 – Sorrento Therapeutics, Inc. (OTC QB: SRNE; Sorrento) announced
today that it has secured an option to an exclusive license for the worldwide rights to Biomiga
Diagnostics’ (Biomiga) proprietary therapeutic drug monitoring (TDM) device for paclitaxel products. The
license and option agreement allows Sorrento to utilize the TDM device for the clinical development of
individualized dosing regimens of Sorrento’s late-stage compound, Cynviloq™ (paclitaxel polymeric micelle).
Sorrento can exercise the option for exclusive rights to paclitaxel monitoring products and exclusive
commercial supply by Biomiga upon the payment of $1 million within 30 days of the TDM device being ready
for human clinical trials with Cynviloq.  

Successful development of an oncology TDM program at the point-of-care may change the way cancer 
patients are treated. Biomiga’s TDM device in development is intended to provide a point-of-care 
measurement of patient paclitaxel blood levels during chemotherapy treatment, potentially maximizing anti-
tumor responses while minimizing toxicity. Paclitaxel chemotherapy treatment exhibits a narrow therapeutic
window with a high variation in blood levels.  

“This transaction reflects the forward-looking culture at Sorrento as we strive to become an innovator and
leader in cancer therapy. Biomiga’s TDM device may enable us to develop and deliver a potentially
advantageous paclitaxel product for patients by establishing a new paradigm for chemotherapy,” said Henry Ji, 
Ph.D., President and CEO of Sorrento.  

About Sorrento Therapeutics, Inc.  

Sorrento Therapeutics, Inc. is a publicly-traded, development-stage biopharmaceutical company engaged in 
the acquisition, discovery, development and commercialization of proprietary drug therapeutics for addressing
significant unmet medical needs in the Unites States, Europe and additional international markets. Sorrento’s 
therapeutic focus is oncology, but is also developing therapeutic products for inflammation, metabolic, and
infectious diseases. Sorrento’s drug development pipeline features the late-stage compound, Cynviloq™, a 
next-generation nanoparticle formulation of paclitaxel for the potential treatment of various solid tumors.
Sorrento’s proprietary G-MAB® fully-human antibody library platform was designed to facilitate the rapid
identification and isolation of highly specific antibody therapeutics. In addition, Sorrento is developing
proprietary ADCs as well as AfDCs combining its G-MAB® antibodies with anti-tumor agents.  

More information is available at www.sorrentotherapeutics.com.  

About Biomiga Diagnostics  

Biomiga Diagnostics’ is a privately-held company whose mission is to transform healthcare by point-of-care 
tests for TDM. Vuong Trieu, Chief Scientific Officer of Sorrento, is the founder and majority shareholder of
Biomiga Diagnostics. To learn more about Biomiga Diagnostics, visit www.biomigadiagnostics.com.  



Forward-Looking Statements 

This press release contains forward-looking statements subject to risks and uncertainties that could cause
actual results to differ materially from those projected. Words such as “assumes,” “plans,” “believes,”
“expects,” “anticipates,” and “will,” and similar expressions, are intended to identify forward-looking 
statements. Forward-looking statements include statements about the potential for: (i) the successful
development and commercialization of Cynviloq, (ii) Biomiga to successfully develop and manufacture a
proprietary TDM device for any paclitaxel products, and (iii) a new advantageous product or paradigm shift for
chemotherapy. All such forward-looking statements are based on Sorrento’s current beliefs and expectations, 
and should not be regarded as a representation by Sorrento that any of its plans will be achieved. Actual
results may differ materially from those set forth in this press release due to the risks and uncertainties
inherent in Sorrento’s businesses; the reliance on Biomiga for development and supply of the device; the
scope and validity of patent protection for Sorrento’s platform technologies, and the risk that the development
or commercialization of product candidates may infringe the intellectual property rights of others; the potential
that Sorrento may require substantial additional funding in order to obtain regulatory approval for and
commercialize Sorrento’s proprietary G-MAB® fully-human antibody library platform technologies or product
candidates; and additional risks set forth in Sorrento’s filings with the Securities and Exchange Commission.
These forward-looking statements represent Sorrento’s judgment as of the date of this release. You are
cautioned not to place undue reliance on these forward-looking statements, which speak only as of the date
hereof. All forward-looking statements are qualified in their entirety by this cautionary statement and Sorrento
undertakes no obligation to revise or update this press release to reflect events or circumstances after the
date hereof. This caution is made under the safe harbor provisions of Section 21E of the Private Securities
Litigation Reform Act of 1995.  

Contact: 
Dr. Henry Ji 

President and Chief Executive Officer 
Sorrento Therapeutics, Inc.

hji@sorrentotherapeutics.com
T: (858) 210-3702 
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Sorrento Therapeutics, Inc.

Next-Generation 
Cancer Therapeutics
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This presentation contains "forward-looking statements" as that term is defined under the 
Private Securities Litigation Reform Act of 1995 (PSLRA), including statements regarding 
expectations, beliefs or intentions regarding our business, technologies and products strategies 
or prospects. Actual results may differ from those projected due to a number of risks and 
uncertainties, including, but not limited to, the possibility that some or all of the pending matters 
and transactions being considered by the Company may not proceed as contemplated, and by 
all other matters specified in Company's filings with the Securities and Exchange Commission, 
as well as risks inherent in funding, developing and obtaining regulatory approvals of new, 
commercially-viable and competitive products and product candidates. These statements are
made based upon current expectations that are subject to risk and uncertainty and information 
available to the Company as of the date of this presentation. The company does not undertake 
to update forward-looking statements in this presentation to reflect actual results, changes in
assumptions or changes in other factors affecting such forward-looking information. 
Assumptions and other information that could cause results to differ from those set forth in the 
forward-looking information can be found in the Company's filings with the Securities and
Exchange Commission, including its most recent periodic report. We intend that all forward-
looking statements be subject to the safe-harbor provisions of the PSLRA.

Safe Harbor Statement OTCQB: SRNE



Positioned to Become Oncology Leader

Cynviloq™

G-MAB®

ADC/AfDC

Phase 3

Immuno-
therapy 
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candidates

Targeted 
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Sorrento’s Next-Generation Cancer Therapeutics

TUMOR

G-MAB®

• High-diversity human Ab library
• 10+ lead mAb programs, including  

• FTO and no stacking royalties

ADC
• G-MAB® targets toxin to cancer cell
• Programs include VEGFR2, c-Met

Cynviloq™

• Bioequivalence (BE)
pathway for approval

• Efficacy demonstrated
• US and EU rights

• G-MAB® targets approved oncolytics to the tumor
• Effective against inherently target-heterogeneous tumors

Next-generation 
Abraxane®

PD-L1, PD-1, and CCR2
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Pipeline

INDICATION

INDICATION > TARGET

G-MAB®

ADC

AfDC

Cynviloq™

Oncology > PD-L1, PD-1, CXCR5

Inflammation > CCR2, PD-L1, CXCR3

Infectious Disease > MRSA, C.diff

Oncology > VEGFR2, c-Met, CXCR5, EGFR

Oncology > PD-L1, VEGFR2, c-Met

H1 2015

H2 2015

Metastatic Breast Cancer

Non-Small Cell Lung Cancer 

Bladder Cancer (sNDA)

Ovarian Cancer (sNDA)

BE Trial
Q4 2013

Q4 2014 /
Q1 2015505(b)(2) Pathway}

Pancreatic Cancer (BE* or sNDA)

* Abraxane® orphan drug status (FDA approved: September 2013)

Multiple 

Strategic 

Partnership

Opportunities
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Seasoned Management Team
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Henry Ji, Ph.D.
President, CEO & Director

• Inventor of G-MAB® Technology
• President & CEO of Stratagene Genomics
• VP of CombiMatrix and Stratagene

Vuong Trieu, Ph.D.
Chief Scientific Officer

• Founder and CEO of IgDraSol
• Co-inventor of IP covering Abraxane®

• Instrumental in the approval of Abraxane®

• Celgene acquired Abraxis Biosciences for > $3 billion

George Uy
Chief Commercial Officer

• CCO of IgDraSol
• Directed the launches of Abraxane®, Xeloda ® & Fusilev®

• Built commercial infrastructures and organizations in startup 
companies

Richard Vincent
CFO and Director

• $430M sale of Elevation to Sunovion-Dainippon
• Meritage Pharma option agreement with ViroPharma ($90M 

upfront + milestones)
• $310M sale of Verus asthma program to AstraZeneca
• Elan: various acquisitions and divestitures with aggregate values 

in excess of $300M



Oncology Franchise

Cynviloq™ Phase 3
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Cynviloq™ is the 3   Generation 
Paclitaxel Therapy

Mean size
~25 nm

Cynviloq™
paclitaxel 

polymeric micelle

Chemical polymer: 
Poly-lactide and 
polyethylene glycol 
diblock copolymer 

3
>300 mg/m

(up to 435 mg/m  )

Abraxane®

nab-
Mean size

130 nm

Biological polymer: 
Donor-derived human 
serum albumin (HSA)

2 260 mg/m

Taxol®
paclitaxel

Cremophor EL 
excipient:
Polyoxyethylated 
castor oil

FormulationGeneration

1
175 mg/m

Maximum Tolerated
Dose (MTD)

Peak
Product Sales

~ $1.6B (WW in 2000)

$430M 
(2012, mostly MBC)
Est. >$1.7B* (US)

30-50% Abraxane  
sales conversion +

new indications 
(BC, OC etc)

*Analyst projection for MBC+NSCLC+PC

2

2

2

2

®rd

nd

st

rd

paclitaxel
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Why Cynviloq™? 

1. Abraxane   sold to Celgene for > $3 billion

2. Efficacy demonstrated in Phase 2 and Phase 3 studies 
• Phase 2 studies affirmed clinical activity in MBC, NSCLC, PC, 

ovarian cancer (OC) and bladder cancer (BC)
• Interim data from Phase 3 study in MBC patients shows activity comparable to 

Abraxane®

• Approved and marketed in S. Korea and other countries

3. FDA concurred that available data supports pursuing the 505(b)(2) 
bioequivalence (BE) regulatory submission pathway 

4. Single BE study in MBC patients may be sufficient for approval for 
both NSCLC and MBC indications with Abraxane label

5. Potential to expand Cynviloq™label and increase market size

6. US and EU Rights

7. Multiple unique advantages over Abraxane

®

®

®
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Cynviloq™ has Unique Advantages
vs. Abraxane®

Cynviloq™ Abraxane® Taxol® Cynviloq™
Advantage

>300 260 175
Potential for 

higher efficacy

Rapid reconstitution: 
no foaming concerns

Convenience for busy 
practices and pharmacies

No donor-derived human 
serum albumin (HSA)

No viral / prion concerns

Convenient storage 
conditions 

No requirement for 
controlled temp storage 

No microbial growth Chemical polymer

Cremophor-free Reduced side effects

Dosing q3w 
q3w* & 

weekly** q3w & weekly
Exploits PK advantage 

@ higher dose

* MBC; ** NSCLC & PC

Maximum Tolerated Dose 
(mg/m²)
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Cynviloq™ is Efficacious 

Stage Trial Patients

Phase 1 MTD 80

Phase 2 MBC, NSCLC, 
PC, OC, BC

259

Phase 3 MBC 105

Post Market
(Safety)

MBC, NSCLC 502

Total 946

Phase 3 study in MBC                             Summary of 
Clinical Exposures

11

US approval for Abraxane® in MBC and NSCLC for non-inferiority against Taxol ® based on ORR 
-
*

No obvious ethnic differences seen between ORR in trials
Interim data from trial; OS and PFS analyses ongoing 



12

Common Mechanism Of Action

* Data on file
FBS = fetal bovine serum 

• Free paclitaxel exploits  the 
albumin-transport pathway 
to preferentially accumulate 
in tumor tissues

Intact nanoparticle 
(in the vial)

Disintegration
upon dilution 

(in blood)

Cynviloq™

Intact nanoparticle 
(in the vial)

Disintegration
upon dilution      

(in blood) 

Abraxane®

• Cynviloq™ and Abraxane®

nanoparticles disintegrate 
rapidly in the bloodstream  to 
release free paclitaxel

g/mL

g/mL
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Simulated PK Parameters Supportive of BE: 
Cynviloq™ vs. Abraxane

Note: Internal calculations done as 95% CI

Per FDA requirement, ratio T/R (Cmax and AUCinf) must be within 80-125% 
(90% confidence interval, or CI)

Comparison of mean non-compartmental pharmacokinetic parameters of
Cynviloq™ (T) and Abraxane® (R) @ 260 mg/m2 with 30 min infusion time:

Cmax

(ng/mL)

Ratio

Cmax(T)/Cmax(R)

AUCinf

(ng*h/mL)

Ratio

AUCinf(T)/AUCinf(R)

CynviloqTM

(Simulated PK)
19486

99.6%
22198

109.2%
Abraxane®

(Actual PK)*
19556 20324

®

Cynviloq™ data on file
* Gardner et al, 2008
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505(b)(2) Bioequivalence Dev’t Pathway 

• EOP2 meeting (July 2013): FDA concurrence on 505(b)2 BE as 
appropriate regulatory submission pathway

• Bioequivalence registration study  in MBC (Q4 2013)
- 12 months of duration (including patient recruitment)

- Trial cost less than $5M

• NDA filing (Q4 2014 / Q1 2015), Approval (Q4 2015 / Q1 2016)
- MBC and NSCLC and future (PC and MM) Abraxane® indications 

• Product launch for MBC and NSCLC (Q4 2015 / Q1 2016) 

Abraxane ®

(50 patients)
Cynviloq™
(50 patients)

Cynviloq™Abraxane ®

Cycle 1

Cycle 2

• Dose 260 mg/m 

• 30 min infusion time

• 3 weeks then cross
over for 3 weeks

• Endpoint is AUC and
Cmax

2

(90% CI)
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Potential to Expand Label Indications –
For Example: 2 Line Bladder Cancer

Cynviloq™
Phase 2 (Korea)*

260-300 mg/m  q3w
n=34#

Best Supportive Care 
Phase 2 (Japan) **/ Phase 3 (EU)***

n=23** / n=108***

Overall Response
Rate (ORR) 21% - / 0%***

Progression Free 
Survival 2.7 M - / 1.5 M***

Overall Survival 6.5 M 2.3 M** / 4.3 M***

* Invest New Drugs (2012) 30:1984–1990
# advanced urothelial carcinoma patients  refractory to gemcitabine and cisplatin
** AUA- San Diego May 4th-8   ; *** JCO (2009): 4454-61

Summary:
• High unmet need with noFDA approved 2

nd
line drug 

• Generally well-tolerated and demonstrated clinical ORR
• Phase 3-ready for development as 2

nd
line chemotherapy in patients

refractory to platinum-based therapy

nd

th

2
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~55,000 patients with paclitaxel  
as 1

st
line therapy in MBC, 

NSCLC & OC

15,903 PC patients eligible for 
treatment with Abraxane® + 
Gemcitabine combination

Cynviloq™ Market Opportunity

Note:  In PC, the blue portion represents # pts treated with gem-based Rx in 2012

# of Patients Treated in 1
st

Line (US Only)  
(2012)

Sources: US information, SEER Annual Cancer Review 1975-2006; US Census; Mattson Jack; UHC and Medicare Claims; IntrinsiQ; Synovate 
Tandem. WHO mortality database 2008 http://www.who.int/whosis/whosis/. World Population Prospects. The 2008 Revision. UN Population
Division 2009. http://esa.un.org/unpp/. Roche-Genentech Clinical, Patient Chart Audits. Total patient numbers represent treatable population.
1 Line patient estimates from IntrinsiQ 2012 Monthly LOT Diag Combo.

~70,000 patients treated with paclitaxel-based regimen in 1st line

NSCLC
n = 93,800

MBC
n = 38,000

PC
n = 27,000

OC
n = 17,700

10,000 

20,000 

30,000 

40,000 

50,000 

60,000 

70,000 

80,000 

90,000 

100,000 

Other regimens

PAC+ treated

-

30,766 

9,880 
15,903 14,479 

st 16



Therapeutic Antibody Engine
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Top 10 Selling Therapeutic Antibodies (> $50B)

mAb Target Companies
2012 Sales
(US$ billions)* 

US Global

Humira (Adalimumab) TNF Abbott; Esai 4.4 9.3

Enbrel (Etanercept) TNF Amgen; Pfizer; Takeda 4.0 8.0

Rituxan (Rituximab) CD20 Roche 3.3 7.0

Remicade (Infliximab) TNF J&J; Merck; Mitsubishi Tanabe 3.6 6.6

Herceptin (Trastuzumab) HER2 Roche 1.7 6.2

Avastin (Bevacizumab) VEGF Roche 2.6 6.1

Lucentis (Ranibizumab) VEGF Novartis; Roche 1.6 4.0

Erbitux (Cetuximab) EGFR BMS; Merck-Serono 0.7 1.8

Tysabri (Natalizumab) 4 integrin Biogen Idec 0.9 1.6

Xolair (Omalizumab) IgE Novartis; Roche 0.7 1.3

*Data Monitor



G-MAB® Library

Difficult Targets:
Small Molecules

Low molecular weight antigens 
(< 2,500 Da; “haptens”)

Validated and/or Hot 
Targets: 

Medium-sized antigens
Soluble protein ligands
or cell surface receptors

Most Difficult Targets:
Large Complex Molecules

G protein-coupled receptors 
(GPCRs)

Size of Target Antigen

• Proprietary amplification
- RNA amplification for variable 

domains

• Very high diversity:
VH: 7.1 x 107

• Issued and pending patents 
on G-MAB® library and 
individual mAbs

• Freedom-to-Operate (FTO)

• No Stacking Royalties
VL: 2.9 x 10 8

Combined: 2.1 x 1016
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Anti-PD-L1 mAbs Exhibit Potent Activity 
In Vitro and In Vivo

In Vitro* In Vivo**

* mAbs @ 0.05 mg/mL
** xenograft model using H1975 human NSCLC cells; % inhibition relative to control mAb treatment
*** p<0.05, mean tumor volumes are significantly reduced in STI-A1010 group versus control groups as determined by Mann-Whitney u-test

Day

Competitor mAb

Sorrento mAb
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“Naked” Anti-Cancer mAbs Exert Potent 
Anti-Tumor Activity In Vivo

Anti VEGFR2 mAb* Anti c-Met mAb**

treatment 
initiated

Days After Tumor Inoculation

Sorrento mAb

PBS

* xenograft model – human carcinoma cells A431
** xenograft model – human glioblastoma cells U118

Days After Tumor Inoculation

Sorrento mAb

Anti-VEGF mAb

PBS

0

200

400

600

800

1000

1200

1400

1600

1800

2000

5 10 15 20 25
0

100

200

300

400

500

600

700

800

900

1000

7 14 21 28 35
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Anti-c-Met ADC**

IgG Concentration (nM)

Sorrento ADCs Possess Enhanced Cytotoxic Activity 
Compared to “Naked” mAbs

Leading Competitor mAb

Sorrento mAb + Toxin

Toxin Control

Anti-VEGFR2 ADC*

IgG Concentration (nM)

p value 
< 0.0001

p value 
< 0.0001

* Human Vascular Endothelial Cells (HUVECs)
** against Human A549 NSCLC Cells
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Targeted Drug Formulation Platform

ADC/AfDC Targeted 
Therapeutics
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Antibody Drug Conjugates (ADC) 

Key Components:

1. Target-specific internalizing 
antibody

2. Potent cytotoxic prodrugs

3. Linker and conjugation 
chemistries

Drug released in CANCER CELL
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Key Features:

1.

2.

3.

Drug released in TUMOR

Antibody formulated Drug Conjugates (AfDC)

Approved oncolytic drug 
with known safety profile

No internalization required

Flexibility in combining 
mAbs and drugs 
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G-MAB®, ADC and AfDC Pipeline

G-MAB® Antibody

ONCOLOGY

PD-L1

INFLAMMATION

ONCOLOGY /
INFLAMMATION

(GPCR)

INFECTIOUS
DISEASE

PD-1

VEGFR2-ADC

EGFR

PD-L1

RAGE

CGRP

CCR2

CXCR3

CXCR5

MRSA

(STI-A100X)

(STI-A110X)

(STI-A020X)

(STI-B010X)

(STI-B120X)

(STI-B150X)

(STI-B020X)

(STI-A120X)

(STI-B030X)

(STI-C020X)

(STI-A0168)

H1 2015

H2 2015

c-Met (STI-A060X)

ADC/AfDC

ADC

ADC

PD-L1 (STI-A100X) AfDC

CCR2 (STI-B020X) ADC

ADC/AfDC

H2 2015

Multiple 

Strategic

Partnership 

Opportunities



Positioned to Become Oncology Leader

Cynviloq™ Phase 3

G-MAB®
Immuno-
therapy 

mAb 
candidates

ADC/AfDC 
Targeted 

therapeutics
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Small Molecule Oncology Drug, Antibody Library 
and ADC Company Valuations

Company Small Molecule 
Oncology Drug

Antibody 
Platform 

Targeted 
Drug Delivery

Mkt Cap*

Sorrento: SRNE NSCLC, MBC
(Ph3/Registration Trial)

Antibody
Library

ADC/
AfDC $150M

Puma: PBYI MBC (Phase 3) ~$1.6B

Clovis: CLVS NSCLC, MBC (Phase 1) ~$2.0B

MorphoSys: MOR.DE
Antibody 
Library

~$1.6B

CAT: Acquired (2006) Antibody 
Library

~$1.4B

Domantis: Acquired (2007) Antibody 
Library

~$450M

Seattle Genetics: SGEN ADC ~$5.0B

ImmunoGen: IMGN ADC ~$1.6B

* based on publicly-available information (09/04/13)



Sorrento Therapeutics

Next-Generation
Cancer Therapeutics 

Contact:
Henry Ji

President and CEO
hji@sorrentotherapeutics.com

(858) 668-6923



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 2.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 2.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 800
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /Unknown

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (RRD High Resolution \(Letter Page Size\))
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




